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SURFACE TRANSPORTATION—SCOPE OF AUTHORITY 
OF ICC 


WEDNESDAY, APRIL 17, 1957 


Unrrep Srates SENATE, 
SUBCOMMITTEE ON SURFACE ‘TRANSPORTATION OF 
THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 12:15 p. m., Hon. George A. Smathers 
presiding. 

Senator Smarners. I would like to make an announcement for the 
benefit of our subcommittee. And you may put this in the record. 

I noticed in the newspapers that some of the railroads had pro- 
posed to print their schedules for this summer in daylight savings 
time as well as in standard time. Subsequent to that, there appeared 
an article; in fact, an editorial, in one of the Washington papers, 
that this could not be done, because the act which now exists re- 
quires that they run these operations on standard time. 

Therefore it gave to some of the railroads who did not want to 
print up their schedules in daylight saving time a legitimate reason 
for not doing it. 

Well, it seemed to me that it would be in the interest of the gen- 
eral public if at least those railroads which operate in zones, where 
the time zone will be moved up to daylight saving time, that the 
railroads ought to at least print their schedules in daylight saving 
time; that is, schedules of arrivals and departures, as well as in 
standard time, if they wanted to put that in. 

The airlines have done that. So I have instructed the counsel 
to prepare a bill which would amend the act authorizing the rail- 
roads to do it. I don’t believe you want to go so far as to require 
them to do it, but it would seem to me to be to the interests of them- 
selves, as well as the general public, to have it done. 

So I thought before we would stop this morning—we made an 
announcement and circulated it throughout the railroad industry— 
that we were going to have 8. 1769, for consideration, which will 
amend the act. It seems that nobody wants to testify. I thought I 
would have the counsel get on it and make the record for us, and at 
least we will get that out of the way, because daylight saving time 
will be with us very shortly, and if we are going to make it possible 
for them to print their schedules in the daylight saving time, why, 
we would have to go ahead and make it possible by amending the law. 

Senator Purrent. Mr. Chairman, I am correct in understanding 


Staff members assigned to these hearings: Frank L. Barton and William 
L. Kohler. 
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resently that the railroads are not permitted legally to print day- 
ight saving schedules ? 

Senator Smatuers. Apparently there is some question about it. 

Senator Purrety. I know there are some railroads that have been 
doing it. Probably people here would know. But I am sure I have 
seen schedules that called for daylight saving time. 

Mr. Barron. Senator Purtell, the Standard Time Act at present 
says that “Standard time of the zone shall govern the movements of all 
common carriers engaged.” 

Senator Purrein. Oh, well. 

Mr. Barton. I believe the New Haven last year published theirs 
in daylight time. 

Senator Purreiy. That is right. 

Senator Smaruers. Some of them have announced they are going 
to do it this year. I think it is to the interest of the public as well as 
the railroad that they do it, and they ought todo it. But some of them 
don’t want to do it, and are hiding behind this particular provision 
in order not to do it. So we thought we would change it, so if they 
desire not to do it, they would have no excuse. 

Senator Lauscue. Mr. Chairman, why doesn’t he testify, then, and 
get that record prepared ? 

Senator Smaruers. Allright. We will ask you, Mr. Roberts, to step 
down. just a second. 

Mr. Roperts. Yes, sir. 

Senator Smatuers. Mr. Roberts, will you just recede for a moment, 
and we will have Mr. Barton. 

Will you go down there and we will not put you under oath. 

Mr. Barton. Remember, Senator, you can’t impeach your own 
witness. 

Senator Smatruers. We don’t want any fifth amendments. [Laugh- 
ter. | 

Mr. Barton, will you identify yourself for the record ? 

Mr. Barton. I am transportation counsel for the Senate Interstate 
and Foreign Commerce Committee. As I pointed out a moment ago, 
the Standard Time Act provides that within the respective zones 
created under the authority of the act, these shall govern the move- 
ment of all common carriers engaged in interstate and foreign com- 
merce. 

The problem, I understand, is movement as against actual publish- 
ing of the schedules. It has been proposed by the Pennsylvania Rail- 
road that they publish their passenger schedules in daylight time 
and also conduct their operations in the same manner. 

The Interstate Commerce Commission raised the question with 
them, “Would it be feasible to have them operate actually on day- 
light time while some of their connecting carriers were operating on 
standard time?” And it was concluded that would not be feasible. 

So the Pennsylvania Railroad withdrew its plans to do that, as I 
understand it. 

I have been in touch, Mr. Chairman, with the Air Transport Asso- 
ciation. Iam informed by them that they have published their sched- 
ules, as you know, in the time prevailing in the cities where the air- 
lines render service. This has been found to be extremely satisfac- 
tory and very helpful to their business. The airlines intend to con- 
tinue this method of publishing schedules. 
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As I understand it, they operate on standard time as the act pro- 
vides. 

Senator Smarners. But they publish their rates, I mean their 
schedules, in accordance with the time which prevails in areas where 
they take ‘off and arrive ? 

Mr. Barton. That is right. 

Senator Smaruers. Now do the railroads do that today as a general 
rule? 

Mr. Barron. No; they do not, sir. The New Haven, and I believe 
another New England carrier, did it last year. Whether they plan 
to do it this year, ‘T do not know. 

I also have been in touch with the National Association of Motor 
Bus Operators. They have only recently polled their membership or 
put their membership on notice that this question is up and they 
will try to arrive at a decision soon on the problem. 

They point out, however, that they have a book of schedules that 
has over 1,000 pages and it will be quite a chore to change the times 
in that book or publication. The motorbus operators will take it 
under advisement and let us know. This bill would require, I think, 
one change possibly. S. 1769 is the number of the bill. It says that 
the carriers shall publish their schedules in both standard and da 
light time. According to the wishes of the committee, we can make 
it “shall” or “may,” whichever is desirable. 

Senator Smaruers. Let’s leave it “shall” for the time being. 

Mr. Barron. All right, sir. 

Senator Smatuers. It is not yet a law, and I think if we can have 
some sort of moral persuasion to get them to do it, with the prospect 
of passing this law if they don’t do it, I think we can just leave it 
right there. Let’s pass it in this form or let’s consider it in this form 
for the present. 

Mr. Barton. I might point out further, Mr. Chairman, that the 
Association of American Railroads has written you a letter in an- 
swer to yours, pointing out that there is some disagreement between 
their members. The western railroads and the southern railroads 
do not feel that there is a need for daylight time because it is not 
used much in those areas. It is apparently the eastern railroads that 
are interested or that have the problem. And they, too, are going 
to conduct further meetings to see if they can arrive at a position for 
the entire industry. 

Senator Smarrers. All right. Does anybody have any questions? 

Senator Purrety. Well, is this proposed legislation ? 

Senator Smarners. This is proposed legislation. 

Mr. Barton. S. 1769 

Senator Purtety. Of course, if it ever gets to be legislation, I 
wouldn't want to see the “shall” in there, but if it is just proposed, I 
have no objection to it. _[ Laughter. ] 

Senator Smatuers. This is just trying to be subtly recommending 
to the railroads that they in effect modernize the printing of their 
schedules. 

Senator Purre... It might impose a hardship on some roads—well, 
I don’t want to spend any time on it. 

Senator Lavscne. I identified the bill with a number. Does that 
mean it has been introduced ? 
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Mr. Barron. Yes, sir, by Senator Smathers, S. 1769. 

Senator Smaruers. It has been introduced, but it is just pending. 

Senator Lauscue. Pending. 

Senator Smaruers. All right, thank you very much. 

Senator Purret.. Get ahold of a daylight savings schedule and 
operating under standard time you are all right, you are an hour ahead, 
but if you get ahold of the other one, you are an hour behind whether 
you know it or not. You may lose a train. As a matter of fact, it 
has happened. 

Senator Smaruers. Well, I think it is a matter which they can work 
out if they feel there is necessity to work it out. 

Senator Purreiy. Yes. 

(Whereupon, the subcommittee proceeded to further business.) 
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TUESDAY, MAY 7, 1957 


Untrep Srates SENATE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, OF THE 
CoMMITrEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The subcommittee met at 10:30 a. m., Hon. William A. Purtell 
presiding. 

Senator Purrett. These hearings will come to order. 

I apologize for this delay in opening the hearings. You just can’t 
be at a lot of meetings at the same time and so you cut those as short 
as you can so you can get back and start the hearings. I am sorry 
for this 10-minute delay. 

The Surface Transportation Subcommittee begins hearings today 
on measures that will deal with the scope of regulation of the Inter- 
state Commerce Commission in the motor carrier field. Included are 
the following bills and the subjects with which they deal. 

1. S. 1384, a bill to amend part II of the Interstate Commerce Act 
to provide contract carriers may serve only one, or a limited number 
of persons; and to authorize the ICC to revoke the permit of a con- 
tract carrier, and issue a certificate in lieu thereof when operations 
are found to be those of a common carrier ; 

2. S. 1458, which would amend section 207 (a) of the Interstate 
Commerce Act, to clarify the ICC’s authority to issue temporary 
ee of public convenience and necessity ; 

3. 1459, to amend section 208 (c) of the Interstate Commerce 
Act as gives special or charter service rights to common carriers 
by motor vehicle, to make it inapplicable to carriers issued certifi- 
cates in the future; 

4, S. 1460, that proposes to amend parts IT and III of the Inter- 
state Commerce Act so as to authorize the ICC to grant temporary 
authorities and temporary approvals beyond a period of 180 days; 

5. S. 1461, to amend section 212 (a) of the Interstate Commerce 
Act to make motor carriers’ operating rights subject to suspension, 
change, or revocation for willful failure to comply with ICC regu- 
lations; 

6. S. 1677, a bill that proposes to amend section 203 (a) (17) of 
the Interstate Commerce Act to make it clear that all for-hire motor 
carrier transportation, other than that specifically exempted, is sub- 
ject to regulation; and 

7. S. 1720, to amend section 206 (a) (1) of the Interstate Com- 
merce Act to repeal the provision that allows intrastate carriers with- 
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out authority from the ICC to engage in interstate and foreign com- 
merce but preserving rights of those now engaged in such operations. 
(The bills are as follows :) 


[S. 1384, 85th Cong., 1st sess.] 


A BILL To revise the definition of contract carrier by motor vehicle as set forth in section 
2083 (a) (15) of the Interstate Commerce Act, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That part II of the Interstate Commerce Act, 
as amended, is amended as follows: 

(1) By changing paragraph (15) of section 203 (a) thereof (49 U.S. C., sec. 
303 (a) (15)), to read as follows: 

“(15) The term ‘contract carrier by motor vehicle’ means any person which 
engages in transportation by motor vehicle of passengers or property in inter- 
state or foreign commerce, for compensation (other than transportation referred 
to in paragraph (14) and the exception therein), under continuing contracts 
with one person or a limited number of persons for the furnishing of transporta- 
tion services of a special and individual nature required by the customer and not 
provided by common carriers.” ; 

(2) By adding to section 203 (49 U. S. C. 303) the following new subsection : 

“(c) Except as provided in section 202 (c), section 203 (b), in the exception 
in section 208 (a) (14), and in the second proviso in section 206 (a) (1), no 
person shall engage in any transportation for compensation, by motor vehicle, 
in interstate or foreign commerce, on any public highway or within any reserva- 
tion under the exclusive jurisdiction of the United States, unless there is in 
force with respect to such person a certificate or a permit issued by the Com- 
mission authorizing such transportation.” ; and 

(3) By adding to section 212 (49 U. S. C. 312) the following new subsection: 

“(c) The Commission may upon its own initiative, upon application of a 
permit holder or upon complaint of an interested party, after notice and hear- 
ing, revoke a permit and issue in lieu thereof a certificate, if it finds that any 
person holding a permit whose operations on the date of enactment of this para- 
graph do not conform with the definition of a contract carrier in section 203 
(a) (15), as revised , 1957; are those of a common carrier; and are 
otherwise lawful. The certificate of public convenience and necessity so issued 
shall authorize the transportation, as a common carrier, of the same commodities 
between the same points as authorized in the permit.” 

Sec. 2. Part II of such Act is further amended by inserting between the words 
“thereunder,” and “that” in the second sentence of section 209 (b) (49 U. S. C. 
309 (b)), the following: “that existing common carriers are unwilling or unable 
to provide the type of service for which a need has been shown,” and (2) by 
changing the third sentence thereof to read as follows: “The Commission shall 
specify in the permit the business of the contract carrier covered thereby and 
the scope thereof, and it shall attach to it at the time of issuance, and from 
time to time thereafter, such reasonable terms, conditions, and limitations, 
consistent with the character of the holder as a contract carrier, including terms, 
conditions, and limitations respecting the person or persons and the number 
or class thereof for which the contract carrier may perform transportation 
service, as may be necessary to assure that the business is that of a contract 
carrier and within the scope of the permit, and to carry out with respect to the 
operation of such carrier the requirement established by the Commission under 
section 204 (a) (2) and (6): Provided, That within the scope of the permit 
and any terms, conditions, or limitations, attached thereto, the carrier shall 
have the right to substitute or add to its equipment and facilities as the develop- 
ment of its business may require.” 





[S. 1458, 85th Cong., Ist sess. ] 


A BILL To amend part II of the Interstate Commerce Act, as amended, to clarify and make 
certain the authority of the Interstate Commerce Commission to issue temporary, or 
term, certificates of public convenience and necessity 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That part II of the Interstate Commerce Act, 
as amended, is amended as follows: 
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{1) By striking in section 207 (a) thereof (49 U. S. C. 307 (a)), the words 
“Subjeet to section 210, a certificate shall be issued to any qualified applicant 
therefor,” and inserting in lieu thereof the following: “Subject to section 210, 
a certificate, which may be for either a limited term or for an indefinite period, 
shall be issued to any qualified applicant for a certificate,” ; 

(2) By inserting between the words “specify” and “the service to be rendered” 
in section 208 (a), (49 U. S. C. 308 (a) ), the words “the expiration date thereof, 
if granted for a limited term,”; and 

(3) By striking the word “until” in the first sentence in section 212 (a) 
(49 U. S. C. 312 (a)), and substituting therefor the words “for their duration 
unless”. 


[S. 1459, 85th Cong., 1st sess.] 


A BILL To amend section 208 (c) of the Interstate Commerce Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (c) of section 208 of the 
Interstate Commerce Act, as amended (49 U. 8. C. 308 (c)), is amended to read 
as follows: 

“(c) Any common carrier by motor vehicle transporting passengers under 
a certificate issued under this part on or before June 1, 1957, may transport 
in interstate or foreign commerce to any place special or chartered parties under 
such rules and regulations as the Commission shall have prescribed.” 


[S. 1460, 85th Cong., 1st sess.] 


A BILL To amend parts II and III of the Interstate Commerce Act to authorize the 
Interstate Commerce Commission to grant temporary authorities and temporary ap- 
provals beyond a period of one hundred and eighty days 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the second sentence of subsection (a) 
of section 210a of the Interstate Commerce Act, as amended (49 U. S. C. 310a 
(a)), is amended to read as follows: 

“Such temporary authority, unless suspended or revoked for good cause, 
shall be valid for such time as the Commission shall specify but for not more 
than an aggregate of one hundred and eighty days and for such additional time 
as may be necessary to make final determination of a seasonably filed application 
for a certificate or permit, and shall create no presumption that a certificate 
or permit for corresponding authority will be granted thereafter.”. 

Sec. 2. Subsection (b) of section 210a of the Interstate Commerce Act, as 
amended (49 U. 8. C. 310a (b) ), is amended by striking the phrase “a period not 
exceeding one hundred and eighty days,” and substituting therefor the words 
“such time as the Commission may specify,”. 

Sec. 3. The second sentence of subsection (a) of section 311 of the Interstate 
Commerce Act, as amended (49 U. S. C. 911 (a)), is amended to read as follows: 

“Such temporary authority shall be valid for such time as the Commission 
shall specify but not for more than an aggregate of one hundred and eighty 
days and for such additional time as may be necessary to make final determina- 
tion of a seasonably filed application for a certificate or permit, and shall create 
no presumption that a certificate or permit for corresponding authority will be 
granted thereafter.”. 

Sec. 4. Subsection (b) of section 311 of the Interstate Commerce Act, as 
amended (49 U. 8S. C. 911 (b)), is amended by striking the phrase “a period not 
exceeding one hundred and eighty days,” and substituting therefor the words 
“such time as the Commission may specify,”. 


[S. 1461, 85th Cong., 1st sess.] 


A BILL To amend section 212 (a) of the Interstate Commerce Act, as amended 


Be it enacted by the Senate and House of Representative of the United States 
of America in Congress assembled, That subsection (a) of section 212 of the 
Interstate Commerce Act, as amended (49 U. S. C. 312 (a)), is amended as 
follows: 
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(1) By striking out in the second sentence the words “of the Commission 
promulgated thereunder” and substituting in lieu thereof the words “lawfully 
promulgated by the Commission”, 

(2) By deleting the word “willfully” in the first proviso, and 

(3) By inserting the figure “215,” between the figures ‘211 (c),” and “217 (a)” 
in the second proviso. 


[S. 1677, 85th Cong., 1st sess. ] 


A BILL To amend part II of the Interstate Commerce Act to subject certain forms of 
for-hire motor carrier transportation to regulation 


Be it enacted by the Senate and House of Representative of the United States 
of America in Congress assembled, That paragraph (17) of section 203 (a) of 
the Interstate Commerce Act, as amended (49 U. S§ .C. 308 (a) (17)), is amended 
by changing the period at the end thereof to a colon, and adding the following 
proviso: “Provided, however, That any such person who purchases, transports, 
and sells property for the purpose of fostering a highway transportation business 
is engaging in a public transportation service and shall, nevertheless, be included 
within the terms ‘common carrier by motor vehicle’ or ‘contract carrier by motor 
vehicle’.” 


[S. 1720, 85th Cong., 1st sess. ] 


A BILL To repeal the second proviso of section 206 (a) (1) of the Interstate Commerce 
Act, and for other purposes 


Be it enacted by the Senate and House of Representative of the United States 
of America in Congress assembled, That paragraph (1) of section 206 (a) of the 
Interstate Commerce Act, as amended (49 U.S. C. 306 (a) ), is amended by chang- 
ing the colon at the end of the first proviso to a period and striking the rest of 
the paragraph. 

Sec. 2. That subsection (a) of section 206 of the said Act is amended by adding 
at the end thereof a new paragraph (4) as follows: 

*(4) Subject to the provisions of sections 204 (a) (4a) and 210, if any 
person (or its predecessor in interest) was in bona fide operation solely within 
a State on January 1, 1957, as a common carrier by motor vehicle engaged in 
the transportation of persons or property in interstate or foreign commerce 
between places within such State, but with respect to such carrier there was not 
required to be in force a certificate of public convenience and necessity issued 
by the Commission authorizing such operations by reason of the exemption in 
the second proviso in paragraph (1) of this subsection prior to its repeal 
on , 1957, over the route or routes or within the territory for which 
application is made as provided in paragraph (b) of this section, and has so 
operated since that time (or if engaged in furnishing seasonal service only, was 
in bona fide operation on January 1, 1957, during the season ordinarily covered 
by its operations, and has so operated since that time), except in either instance 
as to interruptions of service over which such person or its predecessor in 
interest had no control, the Commission shall issue a certificate without requir- 
ing further proof that public convenience and necessity will be served by such 
operation, and without further proceedings, if application for such certificate is 
made to the Commission as provided in paragraph (b) of this section within 
one hundred twenty days after the date on which this paragraph takes effect. 
Pending the determination of any such application, the continuance of such 
operation without a certificate issued by the Commission shall be lawful. Any 
person who, on the date this paragraph takes effect, is engaged in an operation 
of the character specified in the foregoing provisions of this paragraph, but was 
not engaged in such operation or had not obtained a certificate from such board 
on January 1, 1957, may under such regulations as the Commission shall pre- 
scribe, if application for a certificate is made to the Commission within one 
hundred and twenty days after the date on which this paragraph takes effect, 
continue such operation without a certificate pending the determination of such 
application in accordance with section 207 (a).” 

Sec. 3. That section 212 (a) of the said Act is amended by striking from the 
caotee proviso thereof the words “or by virtue of the second proviso of section 

(a).” 
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[S. 1769, 85th Cong., 1st sess.] 


A BILL To require common earriers to give passenger service information in daylight 
saving time 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2 of the Act of March 19, 1918 
(15 U. S. C. 262), entitled “Standard Time Act,” is amended as follows: (1) 
By changing the period at the end of the first sentence thereof to a colon; (2) 
by adding at the end of that section the following new language: Provided, 
That such common carriers in timetables, or other literature, or advertising 
intended for distribution to, or use by, the general public, and in giving informa- 
tion concerning passenger service to the public shall state the times of arrivals 
and departures of passenger vehicles in the standard time of the place of arrivals 
and departures and also in the time of any officially adopted local or daylight 
saving time. 

Senator Purreti. The bills that I have named and described are 
all pursuant to the legislative recommendations of the Interstate 
Commerce Commission and were introduced in the Senate at the 
request of the Commission. 

There is an additional bill on which a witness from the motor bus 
industry and one from the railroads will be heard, S. 1769, which 
would require common carriers to give passenger service information 
in both daylight saving time and standard time. 

I should like to remind witnesses that they should make their 
presentations to the committee as concise as possible. That is not only 
to help the committee, but also to help those witnesses waiting to be 
heard 

However, I do want to make it clear now that any information that 
any witness feels will be helpful to the committee in arriving at the 
conclusions that we must arrive at in making up these bills or con- 
sidering them, we would expect and would welcome. We are not try- 
ing to cut short anyone’s testimony, but quite often we receive repeti- 
tious testimony, and obviously, those that have talked about it before 
may have covered the ground. If you find that situation exists, 
we would welcome your cooperation by perhaps reducing the amount 
of your testimony covering those fields that have been covered to a 
minimum. Any statements that you have prepared of course, will be 
included in the transcript, and become part of the record. I also want 
to point out that additional material not covered orally may be filed 
for the record. The record will be kept open and if you feel that 
there are matters that you want to call to our attention at some sub- 
sequent time, that is within a few days, we shall be glad to incorporate 
that in the record. 

For those who wish to file statements, or supplemental material, the 
record will be kept open as I said, for a reasonable period of time, so 
you can do that. Or, if you don’t wish to testify but wish to have 
a statement received in the record, we will be glad to receive it. 

I now offer for the record, reports of Government departments on 
some of these bills. 

INTERSTATE COMMERCE CoM MISSION, 
April 24, 1957. 


Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear CHAIRMAN MAGNuson: Your letter of April 2, 1957, addressed to the 
Chairman of the Commission and requesting comments on a bill, S. 1769, intro- 
duced by Senator Johnson of Texas (for Mr. Smathers) to require common car- 
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riers to give passenger-service information in daylight-saving time, has been 
considered by the Commission and I am authorized to submit the following 
comments : 

The Standard Time Act divides the territory of continental United States into 
five zones—the eastern, central, mountain, Pacific, and Alaska zones—and pro- 
vides that the standard time of these zones shall, respectively, be based on the 
mean astronomical time of the 75th, 90th, 105th, 120th, and 150th degrees of 
longitude west of Greenwich. The act further places upon this Commission the 
duty of defining the limits of the zones “having regard for the convenience of 
commerce and the existing junction points and division points” of interstate 
common carriers. 

In addition to establishing and specifying the precise basis for the standard 
time of each of the zones, the act in section 2 provides, among other things, that 
the time of the respective zones shall govern the movement of all common carriers 
engaged in interstate or foreign commerce. 

S. 1769. would require that common carriers, in timetables, literature, advertis- 
ing, and other information to be used by the public concerning passenger service, 
shall state times of arrivals and departures in the standard time of the place 
of arrival and departure and also in any officially adopted local or daylight- 
saving time. 

The Commission recognizes the desirability of legislation which would lessen 
the confusion caused in passenger transportation by reason of the annual shift 
from standard time to daylight-saving time in various areas in the country. If 
it is believed that stating times of arrivals and departures in local or daylight- 
saving time as well as in standard time would lessen the existing confusion, we 
see no objection to enactment of S. 1769. Since, however, no provision is made 
for its enforcement, nor penalties prescribed for violations, we suggest that 
consideration be given to making the provisions permissive rather than manda- 
tory. 

As we understand it, the proposed measure is not inconsistent with the present 
provisions of the act, since it would make no substantive change in the standard 
of time now governing the movements of common carriers. Within the respec- 
tive time zones created thereunder, the standard time of each zone would still 
continue to govern the movement of all common carriers. In the interest of the 
publie safety, we firmly believe that all such carriers should be required to 
operate on the same time basis and that it is important that no change be made 
in the act in this connection. 

Under the bill, as it now reads, serious legal questions could be raised as to 
whether a different local standard of time has been “officially adopted.” For 
example, it would be difficult to state whether local daylight-saving time has 
been officially adopted where it is observed without any official action of local 
authorities, and possibly in violation of a State statute requiring observance 
of standard time and forbidding the observance of daylight-saving time. We 
understand that this situation has occurred in the past. This provision, there- 
fore, could place an undue burden on the carriers, since it would require them 
to determine each year whether daylight time had been “officially adopted” in 
any given community. We suggest that consideration be given to amending the 
bill so as to remove the “officially adopted” requirement. 

Editorially, it appears that the word “section” at the end of line 6, page 1, 
of the bill was intended to be ‘‘sentence.” 

As long as all carriers are required to operate under a uniform time, a major- 
ity of the Commission would have no objection to the enactment of S. 1769. 

Respectfully submitted. 

OWEN CLARKE, Chairman, 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., July 26, 1957. 


Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

DeAR SENATOR: This is in response to your request for the views of the De- 
partment of Justice concerning the bill (S. 1384) to revise the definition of con- 
tract carrier by motor vehicle as set forth in section 203 (a) (15) of the 
Interstate Commerce Act, and for other purposes. 
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The bill would make certain amendments to the Interstate Commerce Act with 
respect to common carriers by motor vehicle and contract carriers by motor 
vehicle. The bill would add to section 203 of the act a new paragraph (c), pro- 
viding that, with certain exceptions, no person shall engage in transportation 
for hire in inerstate commerce on any public highway or within any reservation 
under the exclusive jurisdiction of the United States unless there is in force 
with respect to such a person a certificate or a permic issued by the Commission 
authorizing such transportation. Also, the bill wuuld amend section 209 (b) of 
the act to provide that,.in issuing permits to contract carriers, the Commission 
shall attach to such permits terms and conditions and limitations respecting 
the shippers to be served, and the number or class thereof. Furthermore, the 
bill would amend section 212 of the act by adding a new subsection which would 
enable the Commission, upon its own initiative, upon application of a permit 
holder, or upon complaint of an interested party, after notice and hearings, to 
revoke a contract carrier’s permit and issue in lieu thereof a common-carrier 
certificate, if it finds that the operations of the holder of such permit do not 
conform to the new defination of a contract carrier, are those of a common ¢ar- 
rier, and otherwise lawful. The certificate that would be issued in this situation 
would authorize common-carrier transportation of the same commodities and 
between the same points mentioned in the permit. 

Whether the above amendments should be enacted involves a question of policy 
concerning which this Department prefers to make no recommendation. How- 
ever, the committee’s attention is invited to Michigan Public Utilities Commis- 
sion v. Duke (266 U. S. 570), and Frost and Frost Trucking Co. v. Railroad 
Commission of California (271 U. S. 583), on the problem of changing a person 
from x contract carrier to a common carrier by “legislative fiat.” 

The bill would amend section 203 (a) (15) of the act by changing the definition 
of “contract carrier” to mean any person who engages in transportation by motor 
vehicle of passengers or property in interstate commerce for compensation (with 
the exception of common carriers by motor vehicle and those engaged in motor 
vehicle transportation for hire as an express company) “under continuing con- 
tracts with one person or a limited number of persons for the furnishing of trans- 
portation services of a special and individual nature required by the customer 
and not provided by common ¢carriers.”’ 

We are opposed to enactment of that part of the definition which reads, “and 
not provided by common carriers.” This quoted limitation is rather vague and 
it could lead to the contention by common carriers that they provide contract 
carrier services. Such an interpretation might unduly limit the number and 
availability of contract carriers. Many contract carriers are small-business men 
who would not be able to compete on a common-carrier basis. 

The bill would also amend section 209 (b) of the act, which sets forth the pro- 
cedure and criteria to be observed in granting contract carrier permits, by adding 
a new criterion to the effect that the Commission must find “that existing com- 
mon carriers are unwilling or unable to provide the type of service for which a 
need has been shown.” 

The Department considers this proposed amendment unduly restrictive of the 
ability of applicants (particularly small-business men) to enter the contract 
carriage field, and is therefore opposed to its enactment. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. Rogers, 
Deputy Attorney General. 


THE SECRETARY OF COMMERCE, 
Washington, D. C., July 17, 195%. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

DEAR Mr. CHAIRMAN: This letter is in reply to your request of April 2, 1957, 
for the views of this Department with respect to S. 1769, a bill to require common 
carriers to give passenger service information in daylight saving time. 

S. 1769 would amend section 2 of the Standard Time Act (15 U. S. C. 262) 
by adding thereto a proviso requiring common carriers in timetables or other 
literature intended for distribution to the general public, to state their times of 
arrivals and departures in the standard time of the places of the arrivals and 








12 SURFACE TRANSPORTATION 


departures and also in the time of any officially adopted local or daylight saving 
time. 

Section 2 of the Standard Time Act now provides in part as follows: 

“That within the respective zones created under the authority hereof the 
standard time of the zone shall govern the movement of all common carriers 
engaged in commerce between the several States or between a State and any of 
the Territories of the United States, or between a State or the Territory of 
Alaska, and any of the insular possessions of the United States or any foreign 
country.” 

Section 1 of the act generally divides the continental United States into 5 
standard time zones, each 15° of longitude in width, and specifies the applicable 
standard time of each zone. The act, however, authorizes the Interstate Com- 
merce Commission to define the exact limits of each zone having regard for the 
convenience of commerce and the existing junctions and division points of com- 
mon carriers engaged in interstate and foreign commerce. Irregular time zones 
have been established which depart considerably from the designated meridians 
of longitude. Irregularities also exist due to other provisions of the act specify- 
ing that certain territorial areas shall be embraced within designated time zones. 

It does not appear that the bill would modify the highly desirable requirement 
for standardization of time governing the actual operation of carriers’ facilities. 

The apparent purpose of S. 1769 is to lessen the confusion to the traveling 
public which is said to exist because of variations in the observance of daylight 
saving or other local times throughout the Nation. The observance of such times 
generally is subject to State or local authority. 

This Department opposes the enactment of 8S. 1769. We believe that the con- 
venience of the traveling public would not be served by imposing such a manda- 
tory requirement on the common carriers. In our opinion, the confusion created 
by the variations in time is a marketing problem which can best be solved by the 
common carrier industry taking into consideration the particular needs of 
patrons within the respective areas served. 

The Bureau of the Budget has advised that it would interpose no objection 
to the submission of this report to your committee. 

Sincerely yours, 
SrncLarr WEEKS, 
Secretary of Commerce. 


DEPARTMENT OF JUSTICE, 
June 4, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (S. 1769) to require common carriers 
to give passenger service information in daylight saving time. 

The bill proposes to amend the act of March 19, 1918 (15 U. 8. C. 262) which, 
in effect, presently requires common carriers engaged in interstate passenger 
service to designate train schedules in timetables in terms of standard time. 
This bill, in addition to the above requirement, would compel such carriers to 
designate, in timetables and other informational material, train schedules in 
terms of daylight saving time where applicable. 

Whether this measure should be enacted constitutes a question of policy con- 
cerning which the Department of Justice prefers to make no recommendation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. Rogers, 
Deputy Attorney General. 


DEPARTMENT OF THE ARMY, 
June 4, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


Dear Mr. CHAIRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to S. 1769, 85th 
Congress, a bill to require common carriers to give passenger service informa- 
tion in daylight saving time. The Secretary of Defense has delegated to the 
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Department of the Army the responsibility for expressing the views of the De- 
partment of Defense thereon. 

The purpose of S. 1769 is to amend the Standard Time Act (15 U. 8. C. 262) 
to require common carriers, in their timetables, literature and advertising, and 
when giving information concerning passenger service to the public, to state 
such information in daylight saving time as well as standard time. 

The Department of Defense is interested in any measure which would tend 
to improve the service rendered to the public by carriers, which presumably is 
the intent of S. 1769. However, it is felt that the desirability of the proposed 
amendment is a matter of concern to the regulatory bodies and the carriers 
concerned. Accordingly, the Department of the Army, on behalf of the Depart- 
ment of Defense, makes no recommendation either in support of or opposition to 
the enactment of S. 1769. 

The fiscal effects of this bill cannot be estimated. 

This report has been coordinated within the Department of Defense in ac- 
cordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
WILBER M. BBucKER, 
Secretary of the Army. 

Our first witness will be Chairman Owen Clarke of the Interstate 

Commerce Commission. 


We are glad to welcome you back again, Chairman Clarke. 


STATEMENT OF OWEN CLARKE, CHAIRMAN, INTERSTATE 
COMMERCE COMMISSION 


Mr. CiarKke. Thank you, Mr. Chairman, members of the subcom- 
mittee. I will testify today on behalf of the Commission on all eight 
bills which have been listed for consideration and will discuss them in 
the order requested by Senator Smathers or perhaps it was the staff. 

Senator Purrety. Fine. 

Mr. Crarke. The first bill is S. 1769, the enactment of which would 
make it mandatory for common carriers to state in their timetables 
and other passenger service information intended for public use times 
of arrival and departure in the standard time of the place of arrival, 
and departure, and also in officially adopted local daylight saving 
time. 

I believe I can say without fear of contradiction that the annual 
shift from standard time to daylight saving time in various parts of 
the country has, to put it mildly, caused much confusion in the minds 
of the traveling public. If it is believed that stating times of arrivals 
and departures i in local or daylight time as well as in standard time 
will contribute materially to the relief of this national headache we, 
of course, can see no objection to the enactment of this proposed meas- 
ure since it would make no change in the existing law requiring that 
movements of common carriers be governed by ‘standard time. 

We have some reservations, however, as to whether the proposal 
would accomplish its intended purpose. Under such mandatory pro- 
visions, the carriers would be faced with almost a hopeless and cer- 

tainly a very expensive task of keeping timetables and other passenger 
service information current. 

In some communities daylight time is observed all year round, 

In others, it is observed from April through October, and in still 
others, it extends from April to September. 
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A number of States prohibit the use of anything but standard time. 
According to the official guide for June 1956, that is the official rail- 
way guide, there are about 10 different days when different communi- 
ties switch to daylight time and an equal number of different days 
when they switch back, and for the information of the committee, I 
would like to file a copy of the Railway Guide for last June. It lists 
several pages very clearly portraying the confusion that exists at 
the present time. 

Senator Purret. We shall keep it in the files for the information 
of the committee. 

Mr. Crarke. It would impose a tremendous burden upon the carriers 
to check the various points to determine which ones were observing 
daylight time. The publication of dual time schedules would make 
timetables quite voluminous. 

It should be noted in this connection that while the provisions of 
S. 1769 are mandatory, no provision is made for threir enforcement, 
nor are penalties prescribed for violations. Enforcement and penalty 
provisions could be added or the provisions of the bill made per- 
missive. If made permissive, the situation could become even more 
confused since not all of the carriers would observe its provisions. 
Under the bill as it now reads, serious legal questions could be raised 
as to whether a different local standard of time has been officially 
adopted. It would be difficult to state, for example, whether local 
daylight saving time has been officially adopted where it is observed 
without any official action of local authorities and possibly in viola- 
tion of a State statute requiring observance of standard time or 
forbidding observance of daylight time. 

We therefore, Senator, suggest that the officially adopted require- 
ment be eliminated from the bill since it would place an undue burden 
on the carriers to determine each year whether daylight time in any 
particular place has been officially adopted. 

Senator Purrreiy. May I interrupt a minute, Chairman Clarke? 

Mr. Ciarge. Yes. 

Senator Purretz. Is it a fact that some railroads do issue a time- 
table that does show daylight saving ? 

Mr. Crarke. Yes, sir. 

Senator Purrei.. I thought so. 

So they have two. They will issue one when daylight saving time 
becomes effective, and then later in the fall when they go back to 
standard, they issue another one; is that correct ? 

Mr. Cruarke. Yes. 

As far as we know, however, all of them are operating on stand- 
ard time, as far as their employees are concerned, and for internal 
purposes. 

Senator Purreri. Well, isn’t it your opinion—obviously it is from 
your testimony—that while we are anxious, and I am sure that Sena- 
tor Smathers was most anxious to clear up what presently is a con- 
fusing situation, it would appear that we might make it more con- 
fusing. 

Mr. Crarke. There is that danger. From the standpoint of safety. 
it is of the utmost importance that the carriers be required to operate 
on the same basis. It is important that no change be made in the 
act in this connection, as long as the carriers are required to operate 
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on a uniform time, a majority of the Commission would have no ob- 
jection to the enactment of the bill. 

Senator Purretu. Counsel has a question, Mr. Clarke. 

Mr. Barron. Would you furnish for the record, the carriers that 
are not observing daylight time, at the present time ? 

I understand a number are not. 

Mr. Crarke. It would be much easier to submit 

Mr. Barton. I beg your pardon, not observing standard time. 

Mr. Criarke. Well, as far as we know, all carriers are observing 
standard time from the standpoint of the movement of trains, but 
there are a number of railroads, we will try to compile a list for you, 
while operating on standard time publish timetables available to 
the public in daylight time. 

There aren’t too many of those, but we will try to compile such 
a list. 

(The list above referred to is as follows :) 





INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington 25, May 10, 1957. 
Hon. GeorGeE A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, Committee on Inter- 
state and Foreign Commerce, United States Senate, Washington 25, D. C. 


Dear SENATOR SMATHERS: In compliance with the request of Mr. Frank Bar- 
ton, committee counsel, made at the hearing before your subcommittee on May 7, 
1957, in connection with testimony on 8S. 1769, which would amend the Stand- 
ard Time Act, I am submitting herewith for the record the following list of 
railroads that are now publishing passenger train schedules in daylight saving 
time: 


Bangor & Aroostook Railroad Co. 

Boston & Maine Railroad 

The Central Railroad Co. of New Jersey 

Central Vermont Railway, Inc. 

Chicago South Shore & South Bend Railroad 
The Delaware & Hudson Railroad Corp. 

The Delaware, Lackawanna & Western Railroad Co. 
Erie Railroad 

Lehigh Valley Railroad Co. 

The Long Island Rail Road Co. 

Maine Central Railroad Co. 

The New York, New Haven & Hartford Railroad Co. 
New York Central System 

The New York & Long Branch Railroad Co. 

New York, Susquehanna & Western Railroad Co. 
The New Jersey & New York Railroad Co. 
Pennsylvania Railroad 

Pennsylvania-Reading Seashore Lines 

Reading Railway System 

The New York, Chicago & St. Louis Railroad Co. 
Western Maryland Railway 


For your information, I am advised that rail carriers in southern and western 
territory publish their passenger schedules in standard time. 

Respectfully submitted. 

OWEN CLARKE, Chairman. 

Senator Purret.. Any other questions? 

Mr. Barton. No other questions. 

Senator Purrety. You may proceed, Chairman Clarke. 

Mr. Crarke. S. 1677, which would implement our legislative rec- 
ommendation No. 4, would make it clear that certain forms of trans- 
portation for hire are subject to economic regulations by the Commis- 
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sion. A problem of most serious concern to the Commission in its 
administration of the Interstate Commerce Act, is the growing prac- 
tice of persons in the transportation of property for hire, under the 
guise of private transportation. 

Their purpose is to evade the rules to which common and contract 

carriers are subject. 

Private carriers are subject only to the Commission’s hours of oper- 
ations and safety regulations. 

One of the subterfuges most commonly used in this connection is 
the buy-and-sell method of operation, whereby bills of sale, invoices, 
and so forth are issued to make it appear that the commodities trans- 
ported are those of the vehicle owner. 

The real business of persons engaged in this type of buy-and-sell 
activity is in fact transportation, ‘and the movement or carriage of 
property performed by them is not in the furtherance of any primary 
or bona fide business enterprise other than transportation. ‘This prac- 
tice does not in the Commission’s opinion, constitute private carriage 
as defined by the court in the Lenore case. 

In that case, the court applied the primary business test, that is, 
whether the primary business of the transporter is transport: ution, or 
some other business activity to which transportation is merely in- 
cidental. 

There are a number of truckowners engaged exclusively in this so- 
called merchandising. They are transporting sometimes in both 
directions commodities which they have purchased for sale at destina- 
tions. 

Again, the sale price of the merchandise is the cost at origin plus 
an amount equal to or slightly less than the transportation charges 
of authorized for-hire carriers, either rail or motor. 

In some instances, it is difficult, if not impossible, for the Com- 
mission to determine whether such transportation is a bona fide mer- 
chandising venture, or is a subterfuge intended to provide transpor- 

tation for hire without the required certificate or permit, and without 
payment of the transportation tax. 

In addition, manufacturers and mercantile establishments who use 
their own trucks to deliver articles which they manufacture or sell are 
increasingly purchasing merchandise at or near their point of delivery 
and transporting such articles to places near their own terminal for 

sale to others. Such transportation can be performed solely for the 
purpose of receiving compensation for the empty return of their 
trucks. 

Sometimes, the purchase and sale is a bona fide merchandising ven- 
ture. In other cases, arrangements are made with the consignee of 
such merchandise for the buy and sell arrangement in order that the 
consignee may receive tr soeeeten at a reduced cost. I might 
illustrate just what we mean by that with some specific cases. 

Senator Purrenz. I think it would be helpful if you would. 

Mr. Cuarke. One packinghouse in the Midwest, we found was 
transporting its own meat products in its own trucks, to New York 
City, as it had a perfect right to do. It would then buy truckloads 
of sugar which it would return to its point of origin with prearranged 
sales of that commodity. 

The sugar would be sold at the actual cost plus an amount added for 
the transportation. In that particular case, the regular transporta- 
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tion rate was $1.05 per hundred pounds. This particular party merely 
added 55 cents for the transportation service, thereby destroying the 
‘ate structure. Another instance involved a dealer in pinto beans 
who would deliver truckloads of pinto beans to a particular place, 
and then buy from a chemical company soda ash, in no way con- 
nected with his primary business enterprise, and take it back to the 
point of origin where by prearrangement it was sold and the bill of 
sale transferred. 

Senator Purrei.. There was a purchaser already arranged for. 

Mr. Cxiarke. In some instances, yes. In others there may not be 
a specific purchaser, but a virtual guaranty that there was a market 
there for the commodity. I cite one other case that is a practice that 
has given us considerable trouble out in the West. Without referring 
to the particular community, a wholesale grocer ran his trucks regu- 
larly to a place where there was a salt company. He would deliver 
the canned goods and other items of groceries and then pick up a 
truckload of salt, take it back and sell it at his point of origin, know- 
ing full well that there was a market there. 

In fact, in that particular case if my recollection is correct, he was 
given a list of sure buyers by the sale manufacturers. 

Senator Purrert. Pardon me for interrupting. We have some 
extra chairs here. We have gentlemen standing in the back who can 
use. them. 

(Discussion off the record.) 

Senator Purrein. Proceed, Chairman. 

Mr. Ciarke. Asa result of these practices, a large amount of freight 
which would otherwise move by rail or authorized motor carriers 
is being transported by motor vehicle over long distances under buy 
and sell arrangements. Where this so-called private carriage is used 
as a device for engaging in public transportation, it constitutes a 
growing menace to shippers and carriers alike. It is injurious to 
sound public transportation, promotes discrimination between 
shippers, and threatens existing rate structures. It was because of 
just such practices that part II of the Interstate Commerce Act was 
enacted, 

Senator Purrett. Mr. Chairman, is this increasing substantially, do 
you feel, this practice ? 

Mr. Cuarke. Yes, sir; it is growing quite rapidly. 

Senator Purreti. At one time it was so small that its impact was not 
felt, but now it is growing. 

Mr. Crarke. Yes; as the margin of profit narrows, the incentive to 
enter into some arrangement such as this becomes greater. 

Senator Purrett. And you feel that unless some steps are taken it 
will increase and continue to increase until it really would have a 
serious impact? 

Mr. CriarKke. Yes, sir. 

Senator Purretn. Thank you. 

Mr. Criarke. The Commission has found it is most difficult to cope 
effectively with this problem because of the lack of clarity in the pres- 
ent provisions of the act. We therefore urge that the act be amended 
to spell out clearly that anyone who purchases, transports, and sells, 
for the purpose of fostering a highway transportation business is 
engaging in transportation service and shall be deemed to be a con- 
tract or common carrier by motor carrier. 
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We understand that private carrier groups will express opposition 
to this bill, principally on the ground that it has taken many years to 
establish the primary business tests as applied in the Brooks case and 
any change in the definition of private carriage would open the door 
to reconsideration of this concept. The Commission does not take the 
unalterable position that it is necessary to amend the private carrier 
definition in order to obtain the objective of its legislative recommenda- 
tion. In this case we have been advised by Dr. Baker, the president 
of the Transportation Association of America, that the association 
will submit for consideration of the subcommittee the following 
alternative proposal to add a new subsection to section 203 instead of 
amending the definition, as would be done by our bill. Perhaps I 
should read the TAA amendment. 

Senator Purtrety. I think it would be helpful. 

Mr. CLARKE (reading) : 


Except as provided in section 202 (c), 203 (b)— 
and so forth— 


no person shall engage in any transportation business for compensation by motor 
vehicle in interstate or foreign commerce unless there is in force with respect to 
such person a certificate or a permit issued by the Commission authorizing such 
transportation, nor shall any person in any other commercial enterprise transport 
property by motor vehicle in interstate or foreign commerce unless such trans- 
portation is solely within the scope and in furtherance of a primary business 
enterprise other than transportation of such person. 

Senator Purrentt. Pardon me, Chairman Clarke. Do you know 
whether Dr. Baker intends testifying here with regard to this? 

Mr. Barron. Yes, sir. 

Senator Purtretit. He does. Thank you. 

Mr. Ciarke. We would have no objection to the enactment of this 
ahs wom substitute to our bill, which would write into law the primary 

usiness test, if modified to specifically provide that a primary busi- 
ness enterprise may neither purchase, transport, nor sell, for the pur- 
pose of fostering a highway transportation business. This could be 
accomplished by adding a proviso at the end of the proposed substitute 
language. In keeping with this proposed change, we would strike the 
parenthetical phrase “other than transportation” and insert the same 
expression— 

Senator Purret,. Wait a minute. I want to check that now where 
you propose making this change. Is that in the proposed amendment ? 

Mr. Crarke. Yes. We in effect are agreeable to the Transporta- 
tion Association of America’s amendment or substitute language 
rather with a few minor changes. First of all we would strike the 
parenthetical part which you find there. 

Senator Purrety. I see. So it would read then, “of a primary 
business enterprise of such person.” 

Mr. Crarke. Yes; but then we would add a proviso at the end of 
their language which would read as follows: “Provided, however, 
That such primary business enterprise may not be the business of 
transportation,”—that is putting back in what we have just taken 
out—*nor the purchase, transportation, and sale of property for the 
purpose of fostering a highway transportation business.” So, actu- 
ally, we are very close together. It is virtual agreement. Now, in 
view of that I don’t believe it is necessary to read the bill as it would 
be amended if our proviso was added. 
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Senator Purreiyi. I don’t think it would be necessary. 

Mr. Ciarke. I would like to have it appear in the record, however. 

Senator Purrety. It will appear in the record. 

(Following is Chairman Clarke’s proposal :) 

Sec. 203. (c) Except as provided in section 202 (c), section 203 (b), in the 
exception in section 203 (a) (14) and in the second proviso of section-206 (a) (1), 
no person shall engage in any transportation business for compensation, by 
motor vehicle, in interstate or foreign commerce unless there is in force with 
respect to such person a certificate or a permit issued by the Commission. 
authorizing such transportation, nor shall any person in any other commercial 
business enterprise transport property by motor vehicle in interstate or foreign 
commerce unless such transportation is solely within the scope and in further- 
ance of a primary business enterprise (other than transportation) of such 
person: Provided, however, That such primary business enterprise may not be 
the business of transportation, nor the purchase, transportation, and sale of 
property for the purpose of fostering a highway transportation business. 

Nore.—Suggested new language italicized. 

Mr. CiarKke. We believe that enactment of S. 1677 or of the TAA 
proposal changed in accordance with our suggestion would be of 
substantial aid in correcting the abuses which have arisen in the name 
of private carriage and in carrying out the national transportation 
policy declared by Congress. Neither proposal is intended to inter- 
fere in any way with legitimate private carriage. 

Senator Purreiti. Any questions to ask counsel ? 

Mr. Barron. Just a couple, Mr. Chairman. 

Senator Purrety. Counsel would like to ask some questions, Chair- 
man Clarke. 

Mr. Barron. Mr. Clarke, I take it that by your testimony, you do 
not intend to change the primary business test, is that right? 

Mr. Crarke. No, sir. We would incorporate the primary business 
test into the statute. 

Mr. Barron. That is the law now. Isn’t it? 

Mr. Ciarke. Well, that is the law as set down in the Brooks case, 
but we find some courts don’t read that Supreme Court decision the 
same way. 

Mr. Barron. Mr. Clarke, on page 5 of your statement you point out, 
and I quote from your statement— 


In some instances it is difficult if not impossible for the Commission to 
determine whether such transportation is a bona fide merchandising venture or 
is a subterfuge intended to provide transportation for hire without the required 
certificate of permanent— 
and so on. 

Mr. Ciarke. Yes. 

Mr. Barton. With this change in the law that you propose, would 
it make it any more or any less difficult for you to tell which is legiti- 
mate and which is unlawful? 

Mr. Ciarke. Well, it would make it less difficult for the courts to 
know what Congress intended. 

Mr. Barton. Would it be likely that you would get some people 
engaged in ee enterprises ? 

Mr. Ciarke. I don’t think there is any danger of that. The diffi- 
culty is there will still be some getting by with this unwholesome 
practice. 

Senator Purre.i. I think counsel has made an excellent point. 
Your problem right now is in determining whether or not they are 
in fact engaged in this? 
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Mr. Criarxe. Yes. 

Senator Purretst. Had you given thought—since we are talking 
about amending it now—had you given thought to clarifying that 
point and making it less difficult for you to determine whether they 
are in fact engaged in this? 

Mr. Cuarke. Yes. 

Senator Purretn. You found it difficult to write such an amend- 
ment ¢ 

Mr. Criarke. Yes. However, we feel if the statute spells out in 
clear and unmistakable language that buying, transporting and selling 
property for the purpose of fostering a highway business, if it spells 
out that that is illegal, or unlawful, then the courts will not be inclined 
to reach some of the conclusions they have, where they have said that 
that kind of a transaction is a primary business enterprise. 

Senator Purret.. May I point out, though, that on page 8, your 
proposal at the bottom of page 8 and your proposed amendment to the 
proposed amendment of Mr. Baker—you said provided, however, that 
such primary business enterprise may not be the business of transpor- 
tation, nor the purchase, transportation, and sale of property for the 
purpose of fostering a highway transportation business ? 

Mr. Ciarke. Yes. 

Senator Purrety. Now, in the cases that you pointed out they would 
not conform, would they, they would not actually be in the primary 
business of transportation, nor the purchase, transportation, and sale 
of property for the purpose of fostering a highway transportation 
business. That would not exist in those particular cases, would it ? 

Mr. Cuarke. Yes. 

Senator Purrery. Let’s take the case you cited of the meatpacker 
or meat processor. 

Mr. Ciarke. His primary business enterprise was slaughtering and 
the selling of meat. 

Senator Purtr: i. That is right. 

Mr. Criarke. The buying and selling of sugar has nothing remotely 
connected with his business. 

Senator Purret,. That is right, but it wouldn’t be his primary 
purpose in buying sugar to simply do it so he might foster a highway 
transportation business. Actually, what he is engaged in, in the use 
of trucks, is to transport his own property. 

Mr. Criarke. But he is buying and selling the sugar to foster—yes, 
he is fostering a transportation business by buying and selling sugar. 

Senator Purretn. Well, it wouldn’t be a primary purpose. His 
primary purpose would be to find out how he could expeditiously and 
cheaply, over the net cost, transport his food products—his meat. 

Mr. CuarKke. Yes, with emphasis on the price. 

Senator Purrei.. A secondary means to do that would be to use 
other commodities for which he would be paid but that wouldn’t be 
his primary purpose, would it, Mr. Clarke? Or let us put it another 
way: If he didn’t transport his own products, he wouldn’t be in the 
trucking business, would he? He wouldn’t have to truck sugar? 

Mr. Ch amit No. 


Senator Purreit. So his primary purpose in that instance would 
be to transport his meat; am I correct ¢ 
Mr. Criarke. Yes; that would still be his primary purpose. 
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Senator Purreiy. Well, then, are you covering such a case, when 
you say: 

Provided, however, That such primary business enterprise may not be the busi- 
ness of transportation nor the purchase, transportation, and sale of property 
tor the purpose of fostering a highway transportation business. 

In neither case would I think he would conform. 

Mr. CiarKE. Well, we believe that he would come under that defi- 
nition. 

Senator Purreiy. All right. 

Mr. Cuarke. A man could have more than one primary business 
enterprise. 

Senator Purrett. That is correct—well, I won’t argue with you, 
but I think we might discuss that sometime. 

Mr. Cuarke. We ‘ell, the courts have so found anyway. As a matter 
of fact, some of the courts have said this buying and selling can be 
a second primary business enterprise. 

Senator Purre... I am trying to point out, Mr. Clarke, that what 
we are trying to do is write language, as I understand it, so the court 
could better determine what the legislative intent was. 

Mr. Ciarke. Yes. 

Senator Purrett. And I think I have demonstrated to you as far 
as one legislator is concerned there is a little bit of confusion right 
now. 

Mr. Ciarke. Yes, sir. Well, now I want to assure you that we are 
not too particular about the language as long as it accomplishes the 
purpose. 

Senator Purrert. I am not being critical. I just wondered whether 
or not you had given thought to that. 

Mr. CLARKE. “Yes; we have. We struggled a long time with the 
language of this bill, and so did the TAA. I am not sure that even 
now we have come up with the proper language. 

Senator Purrety. Well, if you wish to revise it at all, we would be 
glad to have your suggestions. I am not suggesting that you do re- 
vise it, but if you have any other thoughts we would be glad to have 
them. 

Mr. Cxiarke. We will give the matter further consideration. 

Senator Purreti. You have one more paragraph, I believe, on that 
bill, 1677. 

Mr. Crarke. No; I finished that. 

Senator Purrett. Have you any other questions ? 

Mr. Barron. No. 

Senator Purreti. Now, do you want to discuss 1384? 

Mr. Ciarke. Yes. This bill would implement our legislative recom- 
mendation No. 6. By revising the definition of contract carrier by 
motor vehicle, as set forth in section 203 (a) 15 of the ac t, and prov ide 
a grandfather clause, authorizing the Commission to issue a certifi- 

cate in lieu of a per mit without requiring proof of public convenience 
jaar necessity, if it finds that the operations of existing permit holders 
do not conform to the revised definition and are those of a common 

carrier. The bill would also amend section 209 (b) so as to authorize 
the Commission to limit the number of contracts under which a motor 
common carrier may perform transportation services without securing 
additional authority. As drafted, S. 1384 would further provide that 
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additional permits may be issued only upon a showing that existing 
common carriers are unwilling or unable to render the required type 
of service. I wish to state at this point, that because of the very diffi- 
cult burden of proof that would be imposed on applicants by the last- 
mentioned provision, the Commission, upon further consideration, 
has voted to withdraw its recommendation to amend section 209 (b) 
in this respect. We therefore recommend that the bill be amended by 
changing lines 9 through 15 on page 3 to read 

Senator Purre.t,. Just a moment. Now, you propose to change 
that, Chairman Clarke. 

Mr. Cuarke. Yes. 

Senator Purtrreti. By changing the third sentence. Will you pro- 
ceed, now ? 

Mr. Cuarke. Our proposed amendment would change it so that 
section 2, on page 3, would start out like this: Part II of such act 
is further peo by changing the third sentence of section 209 (b) 
to read as follows: 


The Commission shall specify in. 


In other words, what we are doing 
Senator Purrett. You delete completely— 


that existing common carriers are unwilling or unable to provide the type of 
service— 


you would delete that completely ? 

Mr. Criarke. Yes; and it would just start in with line 15. 

Senator Purretn. Thank you. 

Mr. Cuarke. I understand that there may be several additional 
amendments offered by others interested in this bill, including changes 
in the proposed grandfather provisions. After all the testimony is 
in, we would appreciate having an opportunity to submit a supple- 
mental statement, commenting on any such further suggested amend- 
ments. 

Chairman Clarke’s supplemental letter follows his testimony.) 

Senator Purre.tt. We would welcome such a statement. 

Mr. Crarke. One of the most difficult problems with which the 
Commission has been faced in recent years in connection with the 
regulation of motor carriers is the question of determining the line 
of demarcation between contract carriers and common carriers. Un- 
der the present definition of contract motor carrier and the proviso 
in section 209 (b), which specifically prohibits such carriers from 
subsequently adding contracts within the scope of their permits, some 
contract carriers have been able to acquire so many contracts that 
they are actually performing a common-carrier service. The result- 
ing differential of traffic from the common carriers could, if continued, 
seriously impair their ability to render adequate service to the general 
public, particularly to the small shippers who depend almost entirely 
upon common-carrier transportation, and seldom have enough busi- 
ness to justify entering into a contract with a contract carrier. A 
contract carrier is one who has permission to engage in the transpor- 
tation business on the public highways, but without the obligation to 
serve all persons alike. He enjoys a decided advantage in the com- 
petitive struggle for certain types of traffic. Common carriers are 
required to serve the general public at their published tariff rates 
without unlawful discrimination. Contract carriers, on the other 
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hand, may pick and choose the shippers they may wish to serve and 
may discriminate i in their charges which are required to meet a stand- 
ard of only minimum reasonableness. Their costs, moreover, are 
substantially reduced if 

Senator Purtrety, Of course, that minimum has to be filed with you, 
with your Commission. 

Mr. Crarke. Yes, sir. Their costs are substantially reduced if 
they have no terminals to maintain and may refuse to transport other 
than full loads or only when return loads are available. The position 
of the contract carrier in the overall transportation picture is justi- 

fiable only for the advantages which it can offer in the way of personal 
and specialized service for one or a limited number of shippers. It 
seems clear, therefore, that unless a contract carrier renders a parti- 
cular shipper or a limited number of shippers services of a special and 
individual nature, not provided by common carriers, it should not be 
permitted to encroach upon the operations of the common carriers and 
skim off the cream of the traffic upon which they depend to support 
their overall service to the public. In its administration of the act, 
the Commission has generally required in granting contract-carrier 
authority a showing of a need for individual and specialized service 
or at least dedication of equipment and facilities under continuing 
bilateral contracts. We have also described in permits the business 
of the contract carrier and the scope thereof in terms of territory, com- 
modities, and occasionally the type of equipment to be utilized. In 
some instances we have specified the class of shippers to be served. 
Experience has indicated, however, that the Commission is in need 
of broader discretionary powers to ‘enable it to specify in the permit 
the type and nature of the service to be performed with such particu- 
larity as to confine future service under the permit to that for which 
a need was shown at the time it was granted. 

Under existing law, even though the initial grant of authority may 
have been based on a showing of need for “individual specialized 
service, there is no assurance once a permit has been granted against 
a contract carrier actively competing with and supplanting common 

arriers by subsequently adding a large number of contracts with 
other shippers. In this connection the Supreme Court recently stated 
in U. 8. v. Contract Steel Carriers, decided just a year ago, that a 
contract carrier is free to aggressively search for new business within 
the limits of its license. This decision has also cast considerable 
doubt on the correctness of the Commission’s interpretation of the 
act as to specialization. Freedom to solicit customers without re- 
striction as to specialized service would tend to obliterate the distinc- 
tion which Congress intended to make between common and contract 
carriers. The amendments proposed in the bill would enable the 
Commission to give greater effect to congressional purpose, first by 
amending the definition of contract carrier by motor vehicle to state 
clearly that the transportation services furnished by such carriers are 
to be of a special and individual nature for one or a limited number of 
persons and which are not provided by common carriers. 

Two, by specifically providing in section 209 (b) that the Com- 
mission, in granting contract carrier authority, may include terms, 
conditions, and limitations respecting the person or persons or the 
number or class for which a common carrier may perform transporta- 
tion services, as may be necessary to assure that the business conducted 
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by the permit holder is that of a contract carrier and within the scope 
of its permit. 

Third, by removing from the proviso in section 209 (b) the prohibi- 
tion which prevents the Commission from limiting the number of 
effective contracts which a contract carrier may have under its permit. 
The recommended amendment to section 212 is in the nature of a 
grandfather clause authorizing the Commission to issue a certificate 
in lieu of a permit without proof of convenience and necessity, where 
it finds that the operations of existing permit holders do not conform 
to the revised definition, are those of a common carrier and are other- 
wise lawful. 

The proposed new subsection (c) 

Senator Purreit. Pardon me a moment, please, because I do want 
to hear your testimony. I apologize for the interruption. We simply 
are trying to set the schedule, and we do want to try, if we can, to hear 
those particularly from out of town. We have a large list of wit- 
nesses here, and it would be obvious, unless we do have some perhaps 
limited testimony—and I don’t want to limit any witness—that we 
couldn’t clear this up on a morning session. I think today we will go 
into an afternoon session; for how long, I can’t say. 

We will try—for the information of those who have come from out 
of town—we will try to hear those witnesses who will find it incon- 
venient to come back at some other time. 

Go ahead, Mr. Clarke. 

Mr. Crarxe. The balance of my statement on this bill involves 
technical amendments which I might not read. 

Senator Purrett. Unless you wish to, they will all become a part 
of the record. 

(Chairman Clarke’s complete statement is as follows :) 





STATEMENT OF CHAIRMAN OWEN CLARKE, MEMBER OF THE INTERSTATE 
COMMERCE COMMISSION 


Mr. Chairman and members of the Surface Transportation Subcommittee, my 
name is Owen Clarke, and I am the present Chairman of the Interstate Com- 
merce Commission, having served in that capacity since January 1 of this year. 
I am appearing today on behalf of the Commission to testify on 8 bills here under 
consideration, 7 of which would implement recommendations made in our 70th 
Annual Report. As you requested, Mr. Chairman, I shall discuss these bills in 
the following order: S. 1769, S. 1677, S. 1384, S. 1720, 8S. 1458, S. 1459, S. 1460, 
and 8. 1461. 


8. 1769 


Enactment of 8. 1769 would make it manatory for common carriers to state 
in their timetables and other passenger service information intended for public 
use, times of arrivals and departures in the standard time of the place of 
arrival and departure, and also in any officially adopted local or daylight-saving 
time. 

I believe that I can say without fear of contradiction that the annual shift 
from standard time to daylight-saving time in various areas of the country has, 
to put it mildly, caused much confusion in the minds of the traveling public. 
If it is believed that stating times of arrivals and departures in local or day- 
light time, as well as in standard time, will contribute materially to the relief 
of this national headache, we can see no objection to the enactment of this pro- 
posed measure, since it would make no change in existing law requiring that 
movements of common carriers be governed by standard time. 

We have some reservations, however, as to whether the proposal would 
accomplish its intended purpose. Under such mandatory provisions, the car- 
riers would be faced with almost a hopeless and certainly a very expensive task of 
keeping timetables and other passenger service information current. In some 
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communities daylight time is observed all year, in others it is observed from 
April through October, and in still others it extends from April to September. 
A number of States prohibit the use of anything but standard time. According 
to the Official Guide for June 1956, there are about 10 different days when 
different communities switch to daylight time and an equal number of different 
days when they switch back. It would impose a tremendous burden upon 
the carriers to check the various points to determine which ones were observing 
daylight time. The publication of dual time schedules would make timetables 
quite voluminous. 

It should be noted in this connection that, while the provisions of S. 1769 
are mandatory, no provision is made for their enforcement, nor are penalties 
prescribed for violations. Enforcement and penalty provisions could be added, 
or the provisions of the bill made permissive. If made permissive, the situa- 
titon could become even more confused, since not all of the carriers would ob- 
serve its provisions. 

Under the bill, as it now reads, serious legal questions could be raised as to 
whether a different local standard of time has been “officially adopted.” It 
would be difficult to state, for example, whether local daylight-saving time has 
been officially adopted where it is observed without any official action of local 
authorities, and possibly in violation of a State statute requiring observance 
of standard time and forbidding observance of daylight time. We therefore 
suggest that the “officially adopted’ requirement be eliminated from the bill, 
since it would place an undue burden on the carriers to determine each year 
whether daylight time in any particular place had been officially adopted. 

From the standpoint of safety, it is of utmost importance that the carriers 
be required to operate on the same basis. It is important that no change be 
made in the act in this connection. As long as the carriers are required to 
operate on a uniform time, a majority of the Commission would have no objec- 
tion to enactment of 8S. 1769. 

S. 1677 


(ICC legislative recommendation No. 4) 


The enactment of S. 1677 would make it clear that certain forms of for-hire 
motor-carrier transportation in interstate and foreign commerce are subject to 
economic regulation by the Commission. 

A problem of most serious concern to the Commission, in its administration 
of the Interstate Commerce Act, is the growing practice of persons engaging in 
for-hire transportation of property by motor vehicle under the guise of private 
carriage. Their purpose, of course, is to evade the economic regulation to which 
common and contract carriers are subject. Private carriers are subject only 
to the Commission’s hours of service and safety regulations. 

One of the subterfuges most commonly used in this connection is the “buy 
and sell” method of operation, whereby bills of sale, invoices, ete., are issued to 
make it appear that the commodities being transported are those of the vehicle 
owner. The real business of persons engaged in this type of buy-and-sell 
activity is, in fact, transportation, and the movement or carriage of property 
performed by them is not in the furtherance of any primary or bona fide busi- 
ness enterprise other than transportation. This practice does not, in the Com- 
mission’s opinion, constitute private carriage as defined by the court in the 
Lenoir Chair case Brooks Transportation Co. v. United States (340 U. S. 925). 
In that case, the court applied the “primary business” test—that is, whether 
the primary business of the transporter is transportation or some other business 
activity to which transportation is merely incidental. 

There are a number of truckowners engaged exclusively in this so-called 
merchandising. They are transporting, sometimes in both directions, commodi- 
ties which they have purchased for sale at destinations. Generally, the sale 
price of the merchandise is the cost at origin plus an amount equal to or 
slightly less than the transportation charges of authorized for-hire carriers, 
either rail or motor. In some instances it is difficult, if not impossible, for the 
Commission to determine whether such transportation is a bona fide merchan- 
dising venture or is a subterfuge intended to provide transportation for hire 
without the required certificate or permit, and without payment of the trans- 
portation tax. 

In addition, manufacturers and mereantile establishments, who use their 
own trucks to deliver articles which they manufacture or sell, are increasingly 
purchasing merchandise at or near their point of delivery and transporting 
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such articles to places near their own terminal for sale to others. Such trans- 
portation is being performed solely for the purpose of receiving compensation 
for the otherwise empty return of their trucks. Sometimes the purchase and 
sale is.a bona-fide merchandising venture. In other cases, arrangements are 
made with the consignee of such merchandise for the “buy and sell” arrange- 
ment in order that the consignee may receive transportation at a reduced cost. 

As a result of these practices, a large amount of freight which would other- 
wise move by rail or authorized motor carriers is being transported by motor 
vehicle over long distances under “buy and sell” arrangements. Where this 
so-called private carriage is used as a device for engaging in public transpor- 
tation, it constitutes a growing menace to shippers and carriers alike. It is 
injurious to sound public transportation, promotes discrimination between ship- 
pers, and thr-atens existing rate structures. It was to curb just such practices 
that part II of the Interstate Commerce Act was enacted. 

The Commission has found that it is most difficult to cope effectively with this 
problem because of the lack of clarity in the present provisions of the act. We 
therefore urge that the act be amended so as to spell out more clearly that 
anyone who purchases, transports, and sells property for the purpose of fostering 
a highway transportation business is engaging in a public transportation service 
and shall be deemed to be a common or contract carrier by motor vehicle. 

We understand that private-carrier groups will express opposition to this bill 
principally on the ground that it has taken many years to establish the primary 
business test as applied in the Brooks case, and that any change in the definition 
of private carriage would open the door to reconsideration of this concept. The 
Commission does not take the unalterable position that it is necessary to amend 
the private-carrier definition in order to attain the objective of its legislative 
recommendation. In this connection, we have been advised by Dr. George P. 
Baker, president, Transportation Association of America, that the association 
will submit the following alternative proposal to add a new subsection (c) to 
section 203 instead of amending the definition : 

“Sec. 203 (c). Except as provided in section 202 (c), section 203 (b), in the 
exception in section 203 (a) (14), and in the second proviso of section 206 
(a) (1), no person shall engage in any transportation business for compensation, 
by motor vehicle, in interstate or foreign commerce, unless there is in force with 
respect to such person a certificate or a permit issued by the Commission author- 
izing such transportation, nor shall any person in any other commercial enter- 
prise transport property by motor vehicle in interstate or foreign commerce 
unless such transportation is solely within the scope and in furtherance of a 
primary business enterprise (other than transportation) of such person.” 

We would have no objection to the enactment of this proposed substitute, 
which would write into law the primary business test, if modified to specifically 
provide that a “primary business enterprise’ may not be the purchase, trans- 
portation, and sale of property for the purpose of fostering a highway trans- 
portation business. This could be accomplished by adding a proviso at the end 
of the proposed substitute language. In keeping with this proposed change, we 
would strike the parenthetical phrase “(other than transportation) ,” and insert 
the same exception, differently expressed, in the proviso. For the sake of con- 
sistency of language throughout the alternative proposal, we would also change 
the expression “commercial enterprise” to “business enterprise.” With our 
recommended changes, the TAA alternative proposal would read as follows: 

“Sec. 203 (c). Except as provided in section 202 (c), section 203 (b), in the 
exception in section 203 (a) (14), and in the second proviso of section 206 
(a) (1), no person shall engage in any transportation business for compensation, 
by motor vehicle, in interstate or foreign commerce, unless there is in force with 
respect to such person a certificate or a permit issued by the Commission author- 
izing such transportation, nor shall any person in any other commercial business 
enterprise transport property by motor vehicle in interstate or foreign commerce 
unless such transportation is solely within the scope and in furtherance of a 
primary business enterprise [other than transportation] of such person: Pro- 
vided, however, That such primary business enterprise may not be the business 
of transportation, nor the purchase, transportation, and sale of property for 
the purpose of fostering a highway transportation business.” 

(Notre.—Suggested new language italicized. ) 

We believe that enactment of 8. 1677 or of the TAA proposal, changed in 
accordance with our suggestions, would be of substantial aid in correcting the 
abuses which have arisen in the name of private carriage and in carrying out 
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the national transportation policy declared by Congress. Neither proposal is 
intended to interfere in any way with legitimate private carriage. 


S. 1384 


(ICC legislative recommendation No. 6) 


S. 1384 would revise the definition of contract carrier by motor vehicle as set 
forth in section 203 (a) (15) of the act and provide a “grandfather” clause 
authorizing the Commission to issue a certificate in lieu of a permit without 
requiring prvof of public convenience and necessity if it finds that the operations 
of existing permit holders do not conform to the revised definition and are those 
of a common carrier. The bill would also amend section 209 (b) so as to author- 
ize the Commission to limit the number of contracts under which a motor contract 
carrier may perform transportation services without securing additional 
authority. 

As drafted, S. 1384 would further provide that additional permits may be issued 
only upon a showing that existing common carriers are unwilling or unable to 
render the required type of service. I wish to state at this point that, because 
of the very difficult burden of proof that would be imposed on applicants by the 
last-mentioned provision, the Commission, upon further consideration, voted to 
withdraw its recommendation to amend section 209 (b) in this respect. We 
therefore recommend that the bill be amended by changing lines 9 through 15 
on page 3 to read: 

“Sec. 2. Part II of such act is further amended by changing the third sentence 
of section 209 (b) (49 U. 8. C. 309 (b)), to read as follows: ‘The Commission 
shall specify in’.” 

I understand that there may be several additonal amendments offered by 
others interested in this bill, including changes in the proposed grandfafther 
provisions. After all the testimony is in we would appreciate having an oppor- 
tunity to submit a supplemental statement commenting on any such further 
suggested amendments. 

One of the most difficult problems with which the Commission has been faced 
in recent years in connection with the regulation of motor carriers is the question 
of determining the line of demarcation between contract carriers and common 
carriers. Under the present definition of contract carrier by motor vehicle and 
the proviso in section 209 (b), which specifically prohibits the Commission from 
restricting such carirers from substituting or adding contracts within the 
scope of their permits, some contract carriers have been able to acquire so many 
contracts that they are actually performing common-carrier service. The result- 
ing diversion of trafiic from the common carriers could, if continued, seriously 
impair their ability to render adequate service to the general public, particularly 
to the smaller shippers who depend almost entirely upon common-carrier 
transportation. 

A contract carrier is one who has permission to engage in the transportation 
business on the public highways, but without the obligation to serve all persons 
alike. He enjoys a decided advantage in the competitive struggle for certain 
types of traffic. Common carriers are required to serve the general public, at 
their published traiff rates, without unlawful discrimination. Contract carriers, 
on the other hand, may pick and choose the shippers they may wish to serve, 
and may discriminate in their charges which are required to meet a standard 
of only minimum reasonableness. Their costs, moreover, are substantially re- 
duced if they have no terminals to maintain, and may refuse to transport other 
than full loads or only when return loads are available. 

The position of the contract carrier in the overall transportation picture 
is justifiable only from the advantages which it can offer in the way of per- 
sonal and specialized service for one or a limited number of shippers. It seems 
clear, therefore, that unless a contract carrier renders a particular shipper or 
a limited number of shippers services of a special and individual nature not 
provided by common carriers, it should not be permitted to encroach upon the 
operations of the common carriers and skim off the cream of the traffic upon 
which they depend to support their overall service to the public. 

In its administration of the act, the Commission has generally required, in 
granting contract-carrier authority, a showing of a need for individual and 
specialized service, or at least dedication of equipment and facilities, under 
continuing bilateral contracts. We have also described in permits “the business 
of the contract carrier and the scope thereof” in terms of territory, commodi- 
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ties, and occasionally the type of equipment to be utilized. In some instances 
we have specified the class of shippers to be served. Experience has indicated, 
however, that the Commission is in need of broader discretionary powers to 
enable it to specify in the permit the type and nature of the service to be 
performed with such particularity as to confine future service under the permit 
to that for which a need was shown at the time it was granted. 

Under existing law, even though the initial grant of authority may have been 
based on a showing of a need for individual specialized service, there is no 
assurance, once a permit has been granted, against a contract carrier actively 
competing with and supplanting common carriers by subsequently adding a large 
number of contracts with other shippers. In this connection, the Supreme 
Court recently stated in U. S. v. Contract Steel Carriers (350 U.S. 409), decided 
March 12, 1956, that “a contract carrier is free to aggressively search for new 
business within the limits of its license.” This decision has also cast consid- 
erable doubt on the correctness of the Commission’s interpretation of the act 
as to specialization. Freedom to solicit customers without restriction as to 
specialized service will tend to obliterate the distinction which Congress intended 
to make between common and contract carriers. 

The amendments proposed in 8. 1384 would enable the Commission to give 
greater effect to congressional purpose (1) by amending the definition of “con- 
tract carrier by motor vehicle” to state clearly that the transportation services 
furnished by such carriers are to be of a special and individual nature for one 
or a limited number of persons and which are not provided by common carriers ; 
(2) by specifically providing in section 209 (b) that the Commission, in granting 
contract-carrier authority, may include terms, conditions, and limitations re- 
specting the person or persons or the number or class for which a contract carrier 
may perform transportation services as may be necessary to assure that the 
business conducted by the permit holder is that of a contract carrier and within 
the scope of its permits; and (3) by removing from the proviso in section 
209 (b) the prohibition which prevents the Commission from limiting the number 
of effective contracts which a contract carrier may have under its permit. 

The recommended amendment to section 212 is in the nature of a grand- 
father clause authorizing the Commission to issue a certificae in lieu of a 
permit without proof of convenience and necessity where it finds the operations 
of existing permit holders do not conform to the revised definition, are those 
of a common carrier, and are otherwise lawful. 

The proposed new subsection (c) to section 203, prohibiting for-hire motor- 
earrier transportation without a certificate or permit from the Commission, is 
necessary because the proposed redefinition of motor contract carriers excludes 
certain types of operations which are included in the present definition, and 
because not all of the operations so excluded would come within the definition 
of common carrier by motor vehicle as set forth in section 203 (a) (14) of 
the act. In the absence of such a provision, anyone engaging in for-hire motor 
transportation, either with or without a permit, which is not that of a common 
carrier, because not held out to the general public, or for other reasons, and 
which is not within the amended and restricted definition of a contract carrier, 
would not be subject to regulation by the Commission as either a common or a 
contract carrier. Presumably, such person would also be able to engage in such 
operations without being subject to any regulation whatever, not even to the 
safety and hours of service regulations which are applicable to private carriers. 
Without this proposed provision, enactment of 8. 1384 would not accomplish 
the intended result. 

In this connection, if the second proviso in section 206 (a) (1) of the act is 
repealed, as recommended in our 70th annual report (legislative recommenda- 
tion No. 9), the reference to that proviso in proposed new section 203 (c) of 
§. 1384 should be stricken. 

We urge enactment of 8. 1384. 


8. 1720 


(ICC legislative recommendation No. 9) 


S. 1720 would repeal the second proviso of section 206 (a) (1) of the act, 
which permits motor carriers holding State operating authorities, and which 
operate only between points within the State, to engage in interstate and foreign 
commerce without authority from the ICC. It would also preserve the rights 
of those carriers who are presently engaged in such operations under the 
proviso. 
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Motor common carriers operating solely within a State are not required, under 
the proviso, to obtain from the Commission a certificate authorizing the trans- 
portation of passengers or property in interstate or foreign commerce between 
points within the State, if such carrier has obtained from the State a certificate 
of public convenience and necessity. The Commission does, however, require 
earriers which conduct such operations under the proviso to file statements 
(sometimes called registrations) with the Commission describing their operations. 

Since such carriers are otherwise subject to our jurisdiction, many of them 
have chosen to obtain interstate certificates to which they were entitled, the 
same as multiple-State carriers, under the original grandfather clause. In other 
instances, carriers operating under the exemption have purchased from multiple- 
State operators portions of their operations within a single State, which portions 
were recovered by interstate certificates to which the purchasers became entitled. 

The second proviso was originally included in the statute because the trans- 
portation of property moving in interstate commerce wholly within a State was 
considered as being merely incidental to the intrastate transportation performed 
und the interstate transportation services conducted by such carriers were not 
considered to be important. It has developed, however, that the interstate trans- 
portation performed by such carriers is frequently a vital link in a route connect- 
ing cities in different States, and State certificates have been obtained solely for 
the purpose of providing such interstate link. 

In exempting the institution of operations wholly within a single State, insofar 
as the certificate requirements of the act are concerned, the intention of the sec- 
ond proviso appears to have been that State authorities could better determine 
the need for such limited operations. This has not been the case. State com- 
missions, in many instances, have had no opportunity to make such a determina- 
tion. Many multiple-State carriers, for example, which are not eligible to operate 
under the second proviso, already hold, or subsequently obtained, intrastate cer- 
tificates. These carriers, although not eligible to operate under the second proviso 
themselves, could, and would, ultimately transfer their certificates to persons 
who were eligible to operate under the proviso. In addition, many single-State 
carriers entitled to interstate certificates would obtain such certificates, and 
thereafter dispose of their intrastate certificates to persons who could thereupon 
begin operation under the exemption. While neither of these transactions in- 
creases the number of intrastate carriers, with which the State authorities are 
primarily concerned, they do result in an uncontrolled multiplicity of interstate 
operations. All attempts by the Commission to cope with this situation under 
the present provisions of the act have proved unsuccessful. 

In order to promote stability in transportation it is desirable that the entry 
of motor carriers into the interstate transportation picure be based on the need 
for the additional interstate service. We therefore urge that the second proviso 
be repealed by enactment of 8. 1720. 


S. 1458 
(ICC legislative recommendation No. 10) 


S. 1458 would remove any doubt as to the Commission’s authority to issue lim- 
ited term certificates of public convenience and necessity under part II of the 
Interstate Commerce Act. 

The Commission has issued certificates to motor common carriers for the trans- 
portation of explosives and other dangerous articles limited to a term of 5 years 
or less. The issuance of such limited-term certificates enables the Commission 
to review a carrier’s safety record when and if renewal of operating authority is 
sought. There are also situations where the need for service may be for only 
a limited period, as in the case of a construction project. If the Commission 
has no alternative in such cases except to issue a permanent certificate, which 
may be of no further use to the holder upon completion of the project, it could 
result in having a number of dormant certificates outstanding. 

Section 207 (a) of the act contains no specific language respecting the author- 
ity of the Commission to grant term certificates, and some of the earriers which 
have been issued certificates of this type have questioned our authority. The 
amendments proposed in S. 1458 would clarify and make certain the Commis- 
sion’s power to grant certificates for a limited period to meet a particular need. 

The proposed changes in sections 208 (a) and 212 (a) are merely technical 
amendments to make the provisions of those sections conform to the changes 
proposed in section 207 (a). 

We recommend that 8S. 1454 be enacted. 
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S. 1459 
(ICC legislative recommendation No. 11) 


S. 1459 would require future applicants for authority to operate as a common 
carrier of passengers by motor vehicle to show a need for charter service in order 
to acquire that right. Such right is now acquired as an incident to obtaining 
a certificate to transport passengers over a specified route. 

Under section 208 (c) of the act, any regular route motor common carrier of 
passengers may transport, under a certificate issued pursuant to the provisions 
of part II, special or chartered parties “to any place” under such rules and 
regulations as the Commission may prescribe. The Commission has interpreted 
the phrase “to any place” as meaning “to any place or point in the United 
States,” since the language of the statute precludes the Commission from 
specifying with particularity the destination of such special or charter parties. 
Ex parte No. MC-29, Regulations Governing Special or Chartered Party Service 
(29 M. C, C. 25). 

In the early days of motor-carrier regulation it was not deemed necessary to 
limit the expansion of special or charter operators enjoying “incidental” charter 
rights. In general, section 208 (c) has resulted in a public benefit, and un- 
doubtedly has contributed to the substantial growth of this segment of the 
motor-carrier industry. In recent years, however, abuses have been observed 
and a surplus of charter operators has resulted. Carriers have frequently 
applied for the right to transport passengers over a short regular route solely 
for the purpose of obtaining the incidental charter rights from points on their 

_ route to all points in the United States. Some carriers are conducting only 
token operations over their authorized routes in order to retain the right to 
engage in transportation of charter parties throughout the country from a 
point on their route. 

It should be emphasized that this proposed amendment would only require 
future applicants to show a need for the service of transporting special or 
charter parties. It would in no way affect the operations of presently authorized 
carriers. 

We recommend enactment of S. 1459, 


S. 1460 
(ICC legislative recommendation No. 12) 


Enactment of S. 1460 would clarify and make certain the Commission’s power 
to grant temporary operating authorities to motor carriers and water carriers 
beyond a period of 180 days. 

Under sections 210a and 311 of the Interstate Commerce Act, the Commission 
may grant temporary operating authority to motor carriers and water carriers, 
respectively, for a period not to exceed an aggregate of 180 days. In many 
instances where temporary authority is granted under sections 210a (a) and 
811 (a), it is to provide a needed service until action can be taken on an applica- 
tion for a certificate or permit. In all cases under sections 210a (b) and 311 (b) 
in which applications for approval of consolidations or mergers, etc., are involved, 
an application for a certificate or permit must be filed before temporary author- 
ity may be granted. It frequently occurs, however, that we are unable to make 
final determination of an application for a certificate or permit within the 180 
days provided in these sections. 

The Commission has taken the position that, despite these limitations in the 
Interstate Commerce Act, section 9 (b) of the Administrative Procedure Act 
permits or requires the granting of temporary authorities for periods in excess 
of 180 days where necessary to complete action upon a pending application for 
permanent authority or for approval of a consolidation or merger, etc. The 
provision of section 9 (b) upon which the Commission has relied in this connec- 
tion, reads as follows: 

“* * * Tn any case in which the licensee has, in accordance with agency rules, 
made timely and sufficient application for a renewal or a new license, no license 
with reference to any activity of a continuing nature shall expire until such 
application shall have been finally determined by the agency.” 

A three-judge district court in the district of Massachusetts, however, has 
twice considered the Commission’s position in this respect, and held in both cases 
that this section did not authorize the issuance of temporary authorities for 
periods in excess of 180 days as specified in the Interstate Commerce Act. The 
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first of these cases, Stone’s Express, Inc. v. United States (122 F. Supp. 955), was 
appealed by the Commission to the Supreme Court, but the appeal was dismissed 
for mootness. The second of these cases, the Pan-Atlantic Steamship case, is 
now pending on appeal by the Commission before the Supreme Court. 

In the Stone’s Express case, the district court stated at page 959 of its opinion: 

“Inconvenience or hardships, if any, that result from following the statute as 
written, must be relieved by legislation. It is for Congress to determine whether 
the Commission should have more authority with respect to the granting of 
temporary approvals under section 210a (b).” 

The Commission is firmly of the view that it would be in the public interest to 
amend the statute, as proposed in S. 1460, to make clear its power to grant tempo- 
rary authorities beyond a period of 180 days so that continuous service may be 
provided where an urgent need therefor has been shown. 

We strongly urge enactment of S. 1460. 


(Following is a staff memoranda, letter, and the brief of a case sub- 
sequently received by this subcommittee relative to S. 1460:) 


JUNE 10, 1957. 
To: Senator Smathers. 
From: Frank L, Barton. 
Subject: ICC Request to Discontinue Consideration of S. 1460, 85th Congress. 


Chairman Clarke of the Interstate Commerce Commission, in the attached 
letter dated June 10, 1957, to Senator Magnuson, states that in view of the 
favorable decision handed down by the Supreme Court on June 3 in Pan-Atlantic 
Steamship Corp. v. Atlantic Coast Line Railroad Co., et al, that the Commission 
has voted to withdraw legislative recommendation No. 12, p. 166, 70th annual re- 
port to the Congress. 

The terms of this legislative recommendation were incorporated in S. 1460 
and introduced at the ICC’s request by Senator Magnuson. The bill would amend 
parts II and III of the Interstate Commerce Act so as to clarify and make cer- 
tain ICC’s authority to grant temporary operating authority to motor carriers 
and water carriers beyond a period of 180 days. 

The Interstate Commerce Act gives ICC power to grant temporary authority 
to common and contract motor and water carriers to institute service for which 
“there is an immediate and urgent need” and when there is pending an applica- 
tion for a consolidation or merger. Such temporary authority shall not be 
valid for more than 180 days. 

Section 9 (b) of the Administrative Procedure Act provides that “In any case 
in which the licensee has, in accordance with agency rules, made timely and 
sufficient application for a renewal of a new license, no license with reference 
to any activity of a continuing nature shall expire until such application shall 
have been finally determined by the agency.” 

The Supreme Court, reversing the United States district court, sustained the 
ICC in extending Pan-Atlantic’s temporary operating authority beyond a period 
of 180 days. The Court pointed out that section 9 (b) of the Administrative 
Procedure Act is a direction to the various agencies. By its terms there must 
be a license outstanding; it must cover activities of a continuing nature; there 
must have been filed a timely and sufficient application to continue the existing 
operation; and the application for the new or extended license must not have 
been finally determined. 

The Court further stated: “Each of these conditions is satisfied in the present 
case; and we see no reason why the provisions of this later act may not be 
invoked to protect a person with a license from the damage he would suffer by 
being compelled to discontinue a business of a continuing nature, only to start 
it anew after the administrative hearing is concluded. That has been the Com- 
mission’s consistent construction of the law; and we think it is the correct one. 
Section 9 (b) of the Administrative Procedure Act contains a new rule that 
supplements the prior authority granted by section 311 (a) of the Interstate 
Commerce Act. Initially, the Commission can do no more than issue a temporary 
authority good for 180 days. But once the conditions of section 9 (b) are satis- 
fied, an extension in the interests of economy and efficiency is authorized.” 

In view of the holding of the Supreme Court sustaining the Commission in its 
contention that it has authority to issue temporary certificates beyond a period 
of 180 days and the Commission’s request that no further consideration be given 
to S. 1460, I move that the Commission’s request be granted. 








32 SURFACE TRANSPORTATION 


JUNE 11, 1957. 
To: File on S. 1460, 85th Congress. 
From: Frank Barton. 


In accordance with the ICC’s request that no further consideration be given 
8; 1460, the Subcommittee on Surface Transportation today agreed to postpone 
indefinitely consideration of S. 1460. 


INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, June 10, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DEAR CHAIRMAN MAGNUSON: This is to advise that in view of the favorable 
decision handed down by the United States Supreme Court on June 3, 1957, in 
Pan-Atlantic Steamship Corp., et al. v. Atlantic Coast Line Railroad Co., et al., 
a copy of which is enclosed for your information, the Commission has voted to 
withdraw legislative recommendation No. 12 in its 70th annual report—that 
parts II and III of the Interstate Commerce Act be amended so as to clarify and 
make certain its authority to grant temporary authorities to motor carriers and 
water carriers beyond a period of 180 days. 

Although this decision, by its terms, applies only to grants of water carrier 
temporary authorities under section 311 (a) of the act, the briefs and arguments 
discussed freely the almost identical motor carrier provisions in section 210a (a) 
and the temporary acquisition provisions in sections 210a (b) and 311 (b). It 
is our view that these provisions are fundamentally the same, and that this deci- 
sion settles the law with respect to extensions of temporary authorities issued 
under all of them. 

Since it no longer appears that any useful purpose would be served by enact- 
ment of the suggested legislation, we recommend that no further consideration 
be given by your committee to bill S. 1460, introduced by you at the Commission’s 
request, to implement legislative recommendation No. 12, 

Kindest regards. 

Sincerely yours, 
OWEN CLARKE, Chairman. 


SUPREME COURT OF THE UNITED STATES 
Nos. 408 and 424.—October Term, 1956 


408 Pan-Atlantic Steamship Corp., Appellant, v. Atlantic Coast Line Railroad 
Co., et al. 


424 Interstate Commerce Commission, Appellant, v. Atlantic Coast Line Railroad 
Co., et al. 


On Appeals From the United States District Court for the District of 
Massachusetts 


[June 3, 1957.] 


Mr. Justice Dovetas delivered the opinion of the Court. 

Section 311 (a) of the Interstate Commerce Act, 49 U. 8. C. § 911 (a), gives the 
Commission power to grant “temporary authority” to a common carrier by water 
or a contract carrier by water to institute service for which ‘there is an im- 
mediate and urgent need.” And the section provides that the temporary au- 
thority “shall be valid for such time as the Commission shall specify, but not for 
more than an aggregate of one hundred and eighty days.” 

Section 9 (b) of the Administrative Procedure Act, 5 U. 8. C. § 1008 (b), 
provides that “In any case in which the licensee has, in accordance with agency 
rules, made timely and sufficient application for a renewal or a new license, 
no license with reference to any activity of a continuing nature shall expire un- 
til such application shall have been finally determined by the agency.” 

The question in the case is whether this provision of the Administrative Pro- 
eedure Act authorizes the Commission to extend a temporary authority granted 
under § 311 (a) of the Interstate Commerce Act for more than 180 days. 
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On May 5, 1955, Pan-Atlantic filed with the Commission an application for 
a permanent certificate of publie convenience and necessity as a common car- 
rier by water. The Commission, upon finding an immediate and urgent need 
for the service, issued on May 18, 1955, to Pan-Atlantic temporary authority to 
operate as a common carrier by water between various ports of the United States 
for a period of 180 days. The Commission did not conclude the proceedings on 
the application before the expiration of the 180-day period. Accordingly, prior 
to the expiration of the 180-day period and on application by Pan-Atlantic, it 
authorized Pan-Atlantic to continue to perform the water carrier service au- 
thorized by the temporary authority until further order of the Commission, but 
not beyond the time the application for a permanent certificate had been finally 
determined. The appellees, who are seven railroads, opposed this extension 
before the Commission and then instituted this suit in the District Court to vacate 
the Commission’s order which authorized the continuance of the temporary 
authority beyond the 180-day period. 

The District Court held for the appellees, 144 F. Supp. 53, feeling bound by 
the prior decision of that court in Stone’s Express, Inc. v. United States, 122 
F. Supp. 955,’ though two of the three judges indicated that were stare decisis 
not to control, they would sustain the Commission. 144 F. Supp.,at 54. The case 
is here by appeal. 28 U. 8. C. $1253. We noted probable jurisdiction. 352 
U. S. 914. 

We sustain the Commission in its assertion of authority to extend this tem- 
porary authority beyond 180 days. 

“License” as used in the Administrative Procedure Act includes “the whole 
or part of any agency permit, certificate, approval, registration, charter, mem- 
bership, statutory exemption or other form of permission.” § 2 (e). A tem- 
porary authority granted under § 311 (a) of the Interstate Commerce Act would 
seem to be a “permit” or “certificate” under the Administrative Procedure Act. 
“Licensee,” as used in the sentence of § 9 (b) which we have quoted, would seem, 
therefore, to include one who holds a temporary permit under § 311 (a). Itis 
argued that “license” in that section includes only those that are permanent. 
But we see no justification for that narrow reading. A permit for 180 days 
covers an “activity of a continuing nature.” 

Section 9 (b) of the Administrative Procedure Act is a direction to the vari- 
ous agencies. By its terms there must be a license outstanding; it must cover 
activities of a continuing nature; there must have been filed a timely and 
sufficient application to continue the existing operation; and the application for 
the new or extended license must not have been finally determined. 

Each of these conditions is satisfied in the present case; and we see no reason 
why the provisions of this later Act may not be invoked to protect a person 
with a license from the damage he would suffer by being compelled to diseon- 
tinue a business of a continuing nature, only to start it anew after the admin- 
istrative hearing is concluded. That has been the Commission’s consistent con- 
struction of the law;* and we think it is the correct one. Section 9 (b) of 
the Administrative Procedure Act contains a new rule that supplements the 
prior authority granted by § 311 (a) of the Interstate Commerce Act. Initially, 
the Commission can do no more than issue a temporary authority good for 
180 days. But once the conditions of § 9 (b) are satisfied, an extension in the 
interests of economy and efficiency is authorized. 

The Commission advises us that the combined time required for the admin- 
istrative proceedings on an application for a certificate and for judicial review 
almost inevitably exceeds 180 days. Courts have no authority to issue these 
permits. See United States v. Carolina Carriers Corp., 315 U. S. 475, 489-490. 
Unless the authority is vested in the Commission by § 9 (b), the operation, no 
matter how essential or necessary, must be discontinued at the end of 180 
days. We think such a reading of the law would mutilate the administrative 
system which Congress created by the two Acts. Where the remedy for an 
evil is clear, the remedial provisions of the Administrative Procedure Act should 
be given full effect. See Wong Yang Sung v. McGrath, 339 U. S. 33, 41. We 
conclude that an harmonious reading of § 311 (a) and § 9 (b) requires the 
latter to be read as supplementing the former and to be construed as applying 
to temporary as well as to permanent licenses. 


Reversed. 


1That case became moot after probable jurisdiction had been noted by this Court. See 
350 U. S. 906. 


2See 13 Fed. Reg. 4150 for the rules of the Commission governing these extensions. 
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S. 1461 
(ICC legislative recommendation No. 13) 


S. 1461 would subject motor carrier operating authorities to suspension, change, 
or revocation for willful failure to comply with any rule or regulation lawfully 
prescribed by the Commission, and would provide uniformity between parts II 
and IV of the Interstate Commerce Act with respect to revocation procedure. 
It would also permit suspension of motor carrier operating authorities, upon 
notice, for failure to comply with the Commission’s insurance regulations. 

Under the provisions of section 212 (a) of the act, a certificate cannot be 
suspended or revoked except for failure to comply with “any provision of this 
part (part II) or with any * * * regulation of the Commission promulgated 
thereunder * * *.” [Italic supplied.] This language is unduly restrictive upon 
the Commission’s enforcement powers. For example, regulations prescribed 
under the Transportation of Explosives Act are not regulations promulgated 
unde any provision of part II of the Interstate Commerce Act. The Commission 
is, therefore, without power to revoke the certificate of any carrier for violating 
the Explosives Act or any regulations promulgated thereunder, regardless of how 
willful the violations may have been. If section 212 (a) were amended by 
changing the words “promulgated thereunder” to “lawfully promulgated by the 
Commission,” as proposed in S. 1461, we would be able to revoke or suspend 
certificates for willful failure to comply with any regulation lawfully promul- 
gated by the Commission. This would enable us to deal more effectively, in the 
public interest, with serious violations of any of the Commission’s applicable 
rules and regulations and not only those promulgated under part IT. 

Under the first proviso of section 410 (f) of the act, a freight forwarder permit 
may be revoked if the holder fails to comply with an order of the Commission 
commanding compliance with the provisions of part IV, or a rule or regulation 
issued by the Commission thereunder, or any of the Commission’s rules and 
regulations, or the terms, conditions, or limitations of its permit. Under the 
corresponding provision in section 212 (a), however, a motor carrier must 
“willfully” fail to obey such compliance order before its certificate or permit may 
be revoked. The use of the word “willful” to describe the nature of the viola- 
tions in section 212 (a), and the use of the word a second time (in the first 
proviso) to describe the nature of the failure to comply with an order com- 
manding obedience, raises the question of whether a second hearing must be held 
to determine whether or not the failure to obey the compliance order was also 
willful. The proposed change would eliminate this uncertainty in the statute 
which may present difficulties in the enforcement of the provisions of part II 
of the act. 

The second proviso of section 212 (a) provides, in general, for suspension of 
motor carriers’ and brokers’ operating authorities, upon notice but without 
hearing, for failure to comply with the brokerage bond regulations, and the 
provisions of the act requiring the publication of tariffs and schedules by motor 
common and contract carriers. It does not, however, provide for such suspension 
on short notice for failure to maintain proof of cargo, public-liability, and 
property-damage insurance under section 215. As I have indicated, section 410 
(f) of the act is a counterpart of section 212 (a) and contains a provision 
similar to the second proviso of section 212 (a). The second proviso of section 
410 (f), however, provides for suspension on short notice of freight forwarder 
permits for failure to comply with the cargo insurance provisions under section 
403 (c) and the public-liability and property-damage insurance provisions under 
section 403 (d). 

There is as much reason from the point of view of the traveling and shipping 
public to require motor carriers to keep their cargo and public-liability and 
property-damage insurance in force by suspending their authorities for failure 
to comply with such requirements, as there is to require freight forwarders 
to keep their insurance alive. The Commission should have the authority 
to suspend, on short notice, motor carrier rights, when insurance lapses or is 
eanceled without replacement, until compliance is effected. The institution 
of hearings under section 204 (c) for such violations is not a satisfactory 
answer, since such proceedings may go on for some length of time, and the 
public may be adversely affected if losses occur while the complaint proceedings 
are pending. 

We recommend enactment of S. 1461. 
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Mr. Chairman, and members of the subcommittee, I would like to thank you, 
on behalf of the Commission, for this opportunity to appear and testify on 
these bills. I shall, of course, be happy to answer any questions that you may 


have. 

Mr. Crarxe. As long as it is printed in the record, all right. They 
are merely amendments of other sections that are necessary to carr 
out the intent of the sections of the bill that I have already discussed. 

Senator Purreiu. All in relation to 1384? 

Mr. Cuarke. Yes. 

Senator Purreiy. Then you are ready for the next bill, 1720. Mr. 
counsel, do you have any questions to ask? 

Mr. Barton. One or two. 

Mr. Clarke, do you think there is any constitutional difficulty in 
changing, as we say, as you propose, a contract carrier to a common- 
carrier status ? 

Mr. Cuarxe. No; I can see none. It isn’t taking away from them 
anything that they have; it isn’t disturbing any property rights of 
the contract carrier. It is giving him greater opportunity. He can 
still serve his contract shippers, but through the conversion provisions 
of the bill he would also have the opportunity to serve the general 
public as well as the obligation. iter 

Mr. Barron. What if he doesn’t want to serve the general public? 

Mr. Crarke. In that event he would be frozen. He couldn’t add 
additional contracts without our permission. It isn’t designed to 
take away any of his present business. It wouldn’t be cut back. 
Now, we have contract carriers at the present time with over a hun- 
dred contracts. 

Mr. Barron. They are relatively few in number, though? 

Mr. Cxarke. That is absolutely true, but we don’t want that sit- 
uation to continue and to get out of hand any further than it is. 

Mr. Barron. And section 1 of your bill, as you mentioned here 
under continuing contracts with one person or a limited number o 
persons, for determining whether a carrier is a contract carrier, what 
would be your idea of a limited number ? 

Mr. Cuarke. It would vary. It would depend on the type of service, 
and the need. I don’t believe it would be wise to arbitrarily write into 
the bill a fixed number, as has been done in some States. I might say, 
in the State of Washington where I come from, the statute provides 
that a contract carrier cannot have over six contracts. That creates 
some problems, because in certain types of motor carriage 6 contracts 
aa not be enough to sustain the operation, and in other types of 
motor carrier operations 2 or 3 contracts must be sufficient, or 1. 

Mr. Barron. You would say a hundred in any case is not a limited 
number ? 

Mr. CrarKe. It certainly is not. 

Mr. Barron. How about 15? 

Mr. CLarke. We are speculating now. For some purposes 15 would 
be too many. For other purposes it might not be. 

Mr. Barton. Thank you, sir. 

Senator Purrett. Have you other questions? 

Mr. Barton. No, sir. 

Senator Purrett. Then you are ready to proceed, as I understand 
it, now, to 1720? 

Mr. Cuarke. Yes, sir. I might say, Mr. Chairman, and members 
of the subcommittee, that this next bill is the most difficult one to ex- 








36 SURFACE TRANSPORTATION 


plain, and it is rather ironical that it should be the one bill listed for 
this hearing that is uncontested. I believe there is only one other wit- 
ness on S. 1720, and that is the representative of the ATA, and he will 
support the bill. 

enator Purteti. That is our understanding. 

Mr. Ciarke. Nevertheless, I will try to explain it. This bill would 
repeal the second proviso of section 206 (a) (1) of the act, which per- 
mits motor carriers holding State operating authorities, and which 
operate only between points within the State, to engage in interstate 
and foreign commerce without authority from the ICC. It would also 
preserve the rights of those carriers who are presently engaged in 
such operations under the proviso. 

Motor common carriers operating solely within a State are not 
required, under the proviso, to obtain from the Commission a certifi- 
cate authorizing the transportation of passengers or property in inter- 
state or foreign commerce between points within the State, if such 
carrier has obtained from the State a certificate of public convenience 
and necessity. 

The Commission does, however, require carriers which conduct such 
operations under the proviso to file statements (sometimes called regis- 
trations) with the Commission describing their operations. 

Since such carriers are otherwise subject to our jurisdiction—that 
is, to our safety and hours of service jurisdiction—many of them 
have chosen to obtain interstate certificates to which they were en- 
titled, the same as multiple-State carriers, under the original grand- 
father clause. In other instances, carriers operating under the ex- 
emption have purchased from multiple-State operators portions of 
their operations within a single State, which portions were covered by 
interstate certificates to which the purchasers became entitled. 

The second proviso was originally included in the statute because 
the transportation of property moving in interstate commerce wholly 
within a State was considered as being merely incidental to the intra- 
state transportation performed, and the interstate transportation serv- 
ices conducted by such carriers were not considered to be important. 
It has developed, however, that the interstate transportation per- 
formed by such carriers is frequently a vital link in a route connecting 
cities in different States, and State certificates have been obtained 
solely for the purpose of providing such interstate link. 

In exempting the institution of operations wholly within a single 
State, insofar as the certificate requirements of the act are con- 
cerned, the intention of the second proviso appears to have been that 
State authorities could better determine the need for such limited op- 
erations. This has not been the case. State commissions, in many 
instances, have had no opportunity to make such a determination. 
Many multiple-State carriers, for example, which are not eligible to 
operate under the second proviso, already hold, or subsequently ob- 
tained, intrastate certificates. These carriers, although not eligible 
to operate under the second proviso themselves, could and would ulti- 
mately transfer their certificates to persons who were eligible to op- 
erate under the proviso. In addition, many single-State carriers en- 
titled to interstate certificates would obtain such certificates, and 
thereafter dispose of their intrastate certificates to persons who could 
thereupon begin operation under the exemption. 
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While neither of these transactions increases the number of intra- 
state carriers, with which the State authorities are primarily concern- 
ed, they do result in an uncontrolled multiplicity of interstate opera- 
tions. All attempts by the Commission to cope with this situation un- 
der the present provisions of the act have proved unsuccessful. 

In order to promote stability in transportation it is desirable that 
the entry of motor carriers into the interstate- transport ation picture 
be based on the need for the additional interstate service. We there- 
fore urge that the second proviso be repealed by enactment of S. 1720. 

Senator Pourretyt. Are there any questions? 

Mr. Barton. Just one, Mr. Chairman. 

In order to clarify this, Chairman Clarke, I take it what you want is 
for these intrastate carriers, rather than obtaining their rights auto- 
matically to operate in interstate and foreign commerce, to come to 
ICC to get the authority ? 

Mr. Ciarxe. That is precisely it, stated very precisely. 

Senator Purrety. And there is no ’ objection that you know of? 

Mr. Ciarke. No; there isn’t, Mr. Chairman. The only other wit- 
ness testifying on this bill will support it—the American Trucking 
Association. 

Senator Purrety. Any other questions, counsel ? 

Mr. Barron. That is all. 

Senator Purrety. Then do you wish to proceed with S. 1458? 

Mr. Criarke. Thank you. 

This bill would implement our legislative recommendation No. 10, 
and would remove any doubt as to the Commission’s authority to issue 
limited-term certificates of public convenience and necessity under 
part II of the Interstate Commerce Act. 

The Commission has issued certificates to motor common carriers 
for the transportation of explosives and other dangerous articles 
limited to a term of 5 years or less. The issuance of such limited-term 
certificates enable the Commission to review a carrier’s safety record 
when and if renewal of operating authority is sought. There are also 
situations where the need for service may be for ony a limited period, 
as in the case of a construction project. If the Commission has no 
alternative in such cases except to issue a permanent certificate, which 
may be of no further use to the holder upon completion of the project, 
it could result in having a number of dormant certificates outstanding. 

Section 207 (a) of the act contains no specific language respecting 
the authority of the Commission to grant term certificates, and some 
of the carriers which have been issued certificates of this type have 
questioned our authority. ‘The amendments proposed in 8. 1458 would 
clarify and make certain the Commission’s power to grant certificates 
for a limited period to meet a particular need. Wet recommend enact- 
ment of this bill. I have left out a paragraph of my statement, but 
that is on technical amendments. 

Senator Purreiu. Yes. 

Do you have any questions, counsel ? 

Mr. Barron. Just one, Mr. Chairman. 

Mr. Clarke, you are probably familiar with the difficulty that has 
been engendered by the failure to give permanent certificates to air 

-arriers, causing some confusion and | difficulty i in getting financing and 
employing competent people? 
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Mr. CxiarKe. Yes. 

Mr. Barron. If you were given this authority and exercised it, 
would that not bring the same situation into the motor-carrier field ¢ 

Mr. CrarKke. It could, but I doubt that it would, because the amount 
of capital required to finance a motor-carrier operation is not substan- 
tial by comparison with an air operation. 

Mr. Barron. You mentioned that these certificates were used, and 
then at the termination of the time of their use they were still hanging 
over the market, you might say, at present ? 

Mr. Cuarke. Yes. 

Mr. Barron. Can you not at present revoke those for nonuse? 

Mr. Crarke. No, sir. 

Senator Purrety. Have you any other questions ? 

Mr. Barron. No. 

: Senator Purrett. Then I think you intend proceeding now to 
1459. 

Mr. Cuarke. Yes. This bill would require future applicants for 
authority to operate as a common carrier of passengers by motor ve- 
hicle to show a need for charter service in dtd er to acquire that right. 
Such right is now acquired as an incident to obtaining a certificate 
to transport passengers over a specified route. 

Under section 208 (c) of the act, any regular route motor common 
carrier of passengers may transport, under a certificate issued pur- 
suant to the provisions of part II, special or chartered parties “to any 
place” under such rules and regulations as the Commission may pre- 
scribe. The Commission has interpreted the phrase “to any place” 
as meaning “to any place or point in the United States,” since the 
language of the statute precludes the Commission from specifying 
with particularity the destination of such special or charter parties. 
Ex parte No. MC-29, Regulations Governing Special or Chartered 
Party Service (29 M. C. C. 25). 

In the early days of motor-carrier regulation it was not deemed 
necessary to limit the expansion of special or charter operators enjoy- 
ing “incidental” charter rights. In general, section 208 (c) has re- 
sulted in a public benefit, and undoubtedly has contributed to the 
substantial growth of this ‘segment of the motor-carrier industry. In 
recent years, however, abuses have been observed and a surplus of 
charter operators has resulted. 

Carriers have frequently applied for the right to transport pas- 
sengers over a short regular route solely for the purpose of obtaining 
the ‘incidental charter rights from points on their route to all points 
in the United States. Some carriers are conducting only token opera- 
tion over their authorized routes in order to retain the right to engage 
in transportation of charter parties throughout the country from a 
point on their route. 

It should be emphasized that this proposed amendment would only 
require future applicants to show a need for the service of transport- 
ing special or charter parties. It would in no way affect the opera- 
tions of presently authorized carriers. 

I could give some specific illustrations of this sort of thing if the 
committee is interested. 

Senator Purrery. It would be helpful if you would. 

Mr. Crarxe. Well, for example, there is a bus company that holds a 
certificate to operate between Washington, D. C., and Solomons Is- 
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land, a little point down on Chesapeake Bay. He conducts only token 
operations. But it enables him to compete for the lucrative Wash- 
ington, D. C., charter business. 

Another instance involves an operation of a so-called bus company 
which operates between Elkton, Md., and a plant site near Thompson 
Station, Del. Now, this operator places a bus at Thompson Station 
once or twice each week, but when no passengers present themselves 
for transportation, the bus is returned to the carrier’s garage. Now, 
it seems clear to us that the carrier seeks to preserve its certificate 
solely to perform charter service. 

Another operator has a certificate to operate between Boston, Mass., 
and Providence. He makes one trip a week in order to preserve the 
certificate and engage in very lucrative charter business up there. 

As the amount of intercity bus business has gone down, and it has 
been gradually falling off just as rail intercity business has fallen off, 
the bona fide bus companies have had to supplement their income and 
maintain and keep from bankruptcy by expanding their charter oper- 
ations. It has been necessary for their financial stability. 

We think that, therefore, this business ought to be preserved for 
them and that future applicants, if they want to get into the charter 
business, should have to prove a need for it just as they must prove 
a need for regular route service. 

Senator Purre.tyt. Have you any questions, counsel ? 

Mr. Barton. No, sir; no questions. 

Senator Purtetn. Now you are discussing S. 1460, or will. 

Mr. Criarke. Yes, sir. This bill would clarify and make certain 
the Commission’s power to grant temporary operating authorities to 
motor carriers and water carriers beyond a period of 180 days. 

Under sections 210a and 311 of the Interstate Commerce Act, the 
Commission may grant temporary operating authority to motor car- 
riers and water carriers, respectively, for a period not to exceed an 
aggregate of 180 days. In many instances where temporary authority 
is granted under sections 210a (a) and 311 (a), it is to provide a 
needed service until action can be taken on an application for a per- 
manent certificate or permit. 

In all cases under sections 210a (b) and 311 (b) in which applica- 
tions for approval of consolidations or mergers, etc., are involved, an 
application for a certificate or permit must be filed before temporary 
authority may be granted. It frequently occurs, however, that we are 
unable to make final determination of an application for a certificate 
or permit within the 180 days provided in these sections. 

The Commission has taken the position that, despite these limita- 
tions in the Interstate Commerce Act, section 9 (b) of the Administra- 
tive Procedure Act permits or requires the granting of temporary 
authorities for periods in excess of 180 days where necessary to com- 
plete action upon a pending application for permanent authority or 
for approval of a consolidation or merger, ete. The provision of 
section 9 (b), upon which the Commission has relied in this connec- 
tion, reads as follows: 


* * * In any case in which the licensee has, in accordance with agency rules, 
made timely and sufficient application for a renewal or a new license, no license 
with reference to any activity of a continuing nature shall expire until such 
application shall have been finally determined by the agency. 
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A three-judge district court in the district of Massachusetts, how- 
ever, has twice considered the Commission’s position in this respect, 
and held in both cases that this section did not authorize the issuance of 
temporary authorities for periods in excess of 180 days as specified 
in the Interstate Commerce Act. The first of these cases, Stone’s 
Express, Inc. v. United States (122 F. Supp. 955), was appealed by the 
Commission to the Supreme Court, but the appeal was dismissed for 
mootness. The second of these cases, the Pan-Atlantic Steamship 
case, is now pending on appeal by the Commission before the Supreme 
Court. 

In the Stone’s Express case the district court stated at page 959 of 
its opinion : 

Inconvenience or hardships, if any, that result from following the statute as 
written, must be relieved by legislation. It is for Congress to determine whether 
the Commission should have more authority with respect to the granting of 
temporary approvals under section 210a (b). 

The Commission is firmly of the view that it would be in the public 
interest to amend the statute, as proposed in S. 1460, to make clear its 
power to grant temporary authorities beyond a period of 180 days so 
that continuous service may be provided where an urgent need therefor 
has been shown. 

Senator Purreti. Do you know of any objection to this proposal ? 

Mr. Cuarke. Yes; there is objection. 

( Discussion off the record.) 

Senator Purretu. We like to hear both sides of these matters for our 
edification, information, and assistance. 

Have you any questions to ask about S. 1460? 

Mr. Barron. No, sir. 

Senator Purret,. Now, Mr. Chairman, we are ready for S. 1461. 

Mr. Cuarke. Yes, sir; and I believe this is the last one. This bill 
would subject motor carrier operating authorities to suspension, 
change, or revocation for willful failure to comply with any rule or 
regulation lawfully prescribed by the Commission, and would provide 
uniformity between parts II and IV of the Interstate Commerce Act 
with respect to revocation procedure. 

Part LI, of course, apples to motor carriers and part IV to freight 
forwarders. 

It would also permit suspension of motor carrier operating authori- 
ties, upon notice, for failure to comply with the Commission’s insur- 
ance regulations. 

Under the provisions of section 212 (a) of the act, a certificate 
cannot be suspended or revoked except for failure to comply with— 
any provision of this part (part II) or with any * * * regulation of the Com- 
mission promulgated thereunder * * *, 

This language is unduly restrictive upon the Commission’s enforce- 
ment powers. For example, regulations prescribed under the Trans- 
portation of Explosives Act are not regulations promulgated under 
any provision of part II of the Interstate Commerce Act. The Com- 
mission is, therefore, without power to revoke the certificate of any 
carrier for violating the Explosives Act or any regulations promul- 
gated thereunder, regardless of how willful the violations may have 
been. 

Senator Purtetu. Of course, the violators are subject to some rather 
drastic penalties, as has been proposed in some of the pending bills. 
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Mr. CusrKe. Yes; but the greatest penalty that can be imposed upon 
a carrier is the suspension or revocation of his operating rights. 

Senator Purrett. Well, obviously. 

Mr. CuarKe. If section 212a were amended by changing the words 
“promulgated thereunder” to “lawfully promulgated by the Com- 
mission,” as proposed in S, 1461, we would be able to revoke or sus- 
pend certificates for willful failure to comply with any regulation 
lawfully promulgated by the Commission, and especially the regula- 
tions under the Explosives Act. This would enable us to deal more 
effectively, in the public interest, with serious violations of any of the 
Commission’s applicable rules and regulations and not only those 
promulgated under part II of the Interstate Commerce Act. 

Senator Purrety. It would be your purpose, would it, in these law- 
fully promulgated regulations by the Commission to spell out exactly 
what the violation would be that would end or could end in suspension ? 

Mr. Crarke. Yes, sir. 

Senator Purretu. Or revocation ? 

Mr. CuarKE. Yes, sir. 

Senator Purrety. In other words, it would be a specific area? 

Mr. Crarke. Right. 

Senator Purre.t.. Known to the public. So there wouldn’t be any 
question as to whether this violation might bring about revocation or 
suspension, and this might not; is that right? 

Mr. CxarKke. That is our purpose. 

Senator PurTett. You intend to be very specific, then ? 

Mr. CuarKe. We certainly would be. 

Senator PurTeLL. You may proceed. 

Mr. CuarKe. Under the first proviso of section 410 (f) of the act, 
a freight forwarder permit may be revoked if the holder fails to 
comply with an order of the Commission commanding compliance 
with the provisions of part IV, or a rule or regulation issued by the 
Commission thereunder, or any of the Commission’s rules and regu- 
lations, or the terms, conditions, or limitations of its permit. Under 
the corresponding provision in section 212 (a), however, a motor car- 
rier must “willfully” fail to obey such compliance order before its 
certificate may be revoked. The use of the word “willful” to describe 
the nature of the violations in section 212 (a), applying to motor 
carriers, and the use of the word a second time (in the first proviso) 
to describe the nature of the failure to comply with an order com- 
manding obedience, raises the question of whether a second hearing 
must be held to determine whether or not the failure to obey the com- 
pliance order was also willful. The proposed change would eliminate 
this uncertainty in the statute which may present difficulties in the 
enforcement of the provisions of part IT of the act. 

The second proviso of section 212 (a) provides, in general, for sus- 
pension of motor carriers’ and brokers’ operating authorities, upon 
notice but without hearing, for failure to comply with the brokerage 
bond regulations, and the provisions of the act requiring the publica- 
tion of tariffs and schedules by motor common and contract carriers. 

It does not, however, provide for such suspension on short notice 
for failure to maintain proof of cargo, public-liability, and property- 
damage insurance under section 215. As I have indicated, section 
410 (f) of the act, pertaining to freight forwarders, is a counterpart 
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of section 212 (a) and contains a provision similar to the second pro- 
viso of section 212 (a). The second proviso of section 410 (f), how- 
ever, provides for suspension on short notice of freight-forwarded 
permits for failure to comply with the cargo-insurance provisions 
under section 403 (c) and the public-utility and property-damage 
insurance provisions under section 403 (d). 

There is as much reason, from the point of view of the traveling 
and shipping public, to require motor carriers to keep their cargo 
and public-hability and property-damage insurance in force by sus- 
pending their authorities for failure to comply with such require- 
ments, as there is to require freight forwarders to keep their insurance 
alive. The Commission should have the authority to suspend, on short 
notice, motor-carrier rights, when insurance lapses or is canceled with- 
out replacement, until compliance is effected. The institution of hear- 
ings under section 204 (c) for such violations is not a satisfactory 
answer, since such proceedings may go on for some length of time, and 
the public may be adversely affected if losses occur while the com- 
plaint proceedings are pending. 

We Seasnatale enactment of S. 1461. 

Senator Purreit. How quickly can this information of compliance 
result in the revocation and suspension? I mean, how quickly will 
you act in a case, for instance, where you find that the motor carrier's 
insurance has lapsed or is canceled without replacement? How 
quickly will your Commission act if proof is given that it has been 
reinstated or additional other insurance has been obtained ? 

Mr. Ciarke. We act immediately. 

Senator Purreitt. What do you mean by immediately ? 

Mr. Ciarxe. Just as soon as we learn that a carrier’s insurance has 
lapsed or hasn’t been renewed, we issue an order to the carrier com- 
manding it to comply with the statute. 

But then they may or may not comply immediately. We have to 
give them 30 days’ notice. 

Senator Purrett. But supposing they do comply immediately. 
How quickly will it be acted upon by your Commission ; by the agency. 

Mr. CiarKke. We have to take no further action if they comply. If 
they fail to comply we have to give them another hearing to find out 
why they didn’t comply. 

Socaher Porte... I know you do now. What I am trying to deter- 
mine, is how quickly can all of their rights be reinstated and suspen- 
sion lifted when they indicate to you that they have reinstated that or 
other insurance. 

Mr. Crarke. Well, we can do it within a matter of hours. 

Senator Purrety. I want to know how quickly will it be done, how 
long will it take to do it, usually, a matter of hours or a matter of 
days. That is what I am interested in. 

r. Ciarke. I would say a matter of hours. But we haven’t had 
that problem. 

Senator Porretx. I know. But you will have it if this proposal is 
adopted ; is that right ? 

Mr. Cuarke. Yes. 

Senator Purrety. So I wondered how quickly you could act. 

Mr. Crarke. If we were notified by telegram in the morning that 
he has complied, and that insurance is on file and in force, we could 
reinstate the certificate or operating rights that same day. 
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Senator Purreit. Well, that is what I am interested in, because a 
man whose license may be suspended might well find himself without 
a business if delay was encountered, even though he had reinstated 
his insurance. 

Have you finished, Mr. Clarke? 

Mr. Crarke. Yes; I have finished. 

Mr. Barton, Mr. Chairman, we have this word “willfully.” I 
think we have run across it previously in our hearings. 

I thought Mr. Clarke, for the record, might want to make clear the 
use of the word “willful” in section 212 where it is used on connection 
with “willful failure to comply with any provisions of this part,” as 
opposed to the “willfully” used in the first proviso. The “willfully” 
used in the first proviso is the one you want to strike. 

Mr. Cuiarke. Yes; because, as long as it is in there, we have to give 
them two hearings before we can suspend or revoke. First, we have 
to prove they are willfully violating a rule or regulation of the stat- 
ute, and then we have to command them to comply. Then we have 
to give them a second hearing, if they haven’t complied, to find out 
if their noncompliance is still willful. It is a ridiculous situation. 

Mr. Barron. In other words, then, after you have ordered them to 
comply, that means a specific order of obedience, and they don’t do 
so, striking the word “willfully,” if I may term it this way, simple 
failure to obey your order would make them subject to discipline. 

Mr. Crarxe. Yes. We think we could then suspend or revoke 
without a further hearing, because we wouldn’t have to prove that 
element of willfulness. 

Mr. Barron. You would just have to prove willfulness once. 

Mr, Cuiarke. Yes; that ought to be enough on the same offense. 

Senator Purtell. Are there any questions ? 

Well, I thank you very much, Chairman Clarke, for appearing be- 
fore the committee. 

Mr. Cuarke. Thank you, Mr. Chairman. 

Senator Purreitt. You indicated that you might have some addi- 
tional information to supply us as to the proposed changes. 

Mr. Cuarke. Yes, sir. After we hae the testimony of the other 
witness we would like the opportunity to file a supplemental 
statement. 

(Mr. Clarke’s supplemental letter is as follows :) 


May 21, 1957. 
The Honorable GrorGe A. SMATHERS, 


Chairman, Surface Transportation Subcommittee, 
Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DEAR CHAIRMAN SMATHERS: The Commission is pleased to take advantage of 
the opportunity afforded by you to submit a further statement at the conclusion 
of the hearings before your subcommittee on 8. 1769, S. 1677, S. 1384, S. 1720, S. 
1458, S. 1459, S. 1460, and 8S. 1461. 

A number of carrier and shipper representatives testified during these hearings, 
and most of the testimony was directed toward S. 1384 and 8. 1677. Our further, 
comments herein are generally limited to those points on which the subcommittee 
appeared most interested during the course of the hearings. 

You will recall that the Commission recommended during the hearing that 
S. 1384 be amended by removing the requirement of a showing that existing 
common carriers are unwilling or unable to render the required type of service. 
Upon further consideration, the Commission has unanimously voted also to rec- 
ommend that the words “and not provided by common carriers” be deleted from 
line 6 of page 2 of the bill. These words are not necessary to carry out the 








44 SURFACE TRANSPORTATION 


purpose of the bill, and the deletion thereof is consistent with our previously 
expressed position, and with the standard already provided in the bill respecting 
special and individualized services. 

Mr. Clarence D. Todd, general counsel for the contract carriers conference of 
the American Trucking Associations, expressed the view that this measure 
“would undoubtedly, by legislative fiat, force many contract carriers to assume 
the status of public carriers.” Citing Michigan v. Duke (266 U. 8. 570), in which 
the Supreme Court found certain legislation in violation of the 14th amendment, 
Mr. Todd expressed the further view that “* * * it would seem that similar 
Federal legislation would be in violation of the fifth amendment.” 

Proposed section 212 (¢c) would authorize the Commission, upon application 
of the permit holder, upon complaint, or upon its own initiative, to revoke a permit 
held by the contract carrier and to issue in lieu thereof a certificate authorizing 
the transportation of the same commodities between the same points, but only 
if, after notice and hearing, the Commission finds that : 

1. On the effective date of the amendment the contract carrier was engaged 
in operations not within the revised definition of a contract carrier ; 

2. The operations of the permit holder on the effective date of the amend- 
ment were those of a common carrier ; and 

8. The operations of the permit holder are otherwise lawful. 

Clearly, under the second required finding above, the Commission may not issue 
a certificate to a contract carrier in lieu of its permit unless the carrier, by its 
own acts, in performing a commomn-carrier operation. Stated differently, if 
the Commission finds, after notice and hearing, that the holder of a permit has 
unlawfully extended its operations and in effect has become a common carrier, 
it may be issued a certificate. We do not see how any constitutional objection 
can be made to the issuance of a common-carrier certificate by the Commis- 
sion to one who is performing a common-carrier service. If, in any case, it 
should be believed that the Commission erroneously decided that a permit holder 
was operating as a common carrier on the effective date of the amendment, such 
finding would be subject to judicial review. We do not see where this would in- 
volve a constitutional question. Moreovor, there is no question, contrary to Mr. 
Todd’s contention, of compelling a contract carrier to accept a common-Ccarrier 
certificate in lieu of his permit, since he would have the choice of electing to ac- 
cept a certificate or of changing his operation to conform to the new contract 
carrier definition. 

With respect to the apprehension voiced by private carriers that the provisions 
of paragraph (2) of S. 1384 might adversely affect them, we would have no ob- 
jection to an appropriate amendment which would allay their fears in this 
respect, such as changing the words “transportation for compensation” in line 
12 of page 2 of the bill to “for-hire transportation,” or other similar language. 

Witnesses in opposition to 8. 1677 contended that the present provisions of 
the act are adequate, and that the problem involved is merely one of enforcement. 
While some courts have found “buy and sell” operations illegal, the decisions 
have not been uniform. The enactment of this measure (or of the substitute 
proposed by the Transportation Association of America, amended in accord- 
ance with the Commission’s suggestions) would enable the Commission and the 
courts to cope more successfully with this unwholesome practice by clarifying the 
present provisions of the act and by providing a clear and unmistakable decla- 
ration of congressional purpose. 

Mr. Joseph H. Hays, general counsel, the Association of Western Railways, in 
testifying on behalf of the Association of American Railroads respecting S. 1460, 
stated that in the year ending October 31, 1956, 2,987 temporary operating au- 
thorities were granted under section 210a (a) of the Interstate Commerce Act. 
He further stated that, “A review of the history of the administration of these 
provisions is enlightening. It indicates a loose, extremely liberal exercise of this 
emergency power. Obviously, there could not have been any such number of 
grants under careful construction of the language of section 210a.” The infor- 
mation offered by an applicant for temporary authority, as well as that of the 
shipper who alleges an immediate and urgent need for traisportation, is veri- 
fied insofar as possible in each case, 

A review of the approximately 3,608 temporary authority applications handled 
in the 12-month period ending March 31, 1957, discloses that 2,499 were for short 
periods, ranging from 1 trip to less than 30 days. Of that number, approximately 
1,750, or about one-half of the applications handled during the period, covered 
emergency situations which ended with the expiration of the grant of authority. 
The remainder were followed by additional grants which were ultimately 
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extended to 180 days to meet continuing needs. The other 1,109 applications 
sought temporary operating authority for a period of 180 days. 

The mere recitation of figures by Mr. Hays, without analysis, does not establish 
that the emergency power given the Commission by section 210a (a) is exercised 
loosely or in an extremely liberal manner. On the contrary, the Commission 
has always tried to exercise its emergency powers circumspectly. The loose use 


of figures by Mr. Hays is misleading, because it does not present a true picture 
of the situation. 


Mr. Hays emphasized the fact that 85 percent of the applications received were 
granted. This figure standing alone does not tell the complete story. In a sub- 
stantial number of cases, a potential applicant and shipper will discuss their 
problem with our field staff prior to filing an application for emergency authority. 
In many such instances, the field staff knows of carriers in the area which have 
the necessary authority to perform the service, or may point out to the parties 
that the immediate and urgent need required in section 210a (a) is not present. 
Therefore, in many such cases, no application is filed. This method of handling 
such applications means that, in a substantial number of cases, applications are 
filed only after our field staff has been unable to establish that there is existing 
service capable of meeting the emergency needs. Obviously, therefore, the per- 
centage of grants in relation to the number of applications filed would be high. 

Mr. Hays also stated that, from some time after June 1946 through October 31, 
1955, there were 15,372 cases where temporary authority was extended beyond the 
180-day period (under sec. 9 (b) of the Administrative Procedure Act), pending 
disposition of a seasonably filed application for corresponding permanent author- 
ity. We believe that this only serves to illustrate the pressing need for the 
proposed legislation. 


We hope that this supplemental statement will be of some assistance to the 
committee in its consideration of these measures. 
Respectfully submitted. 


OWEN CLARKE, Chairman, 
ANTHONY ARPATIA, 
Rosert W. MINOR, 
Committee on Legislation. 

Senator Purrett. We welcome it. The Under Secretary of Com- 
merce, I understand, was scheduled. He will not be here today. 

Mr. Barron. Yes, sir; he is out of town. 

Senator Purretn. Then the next witness will be J. Haden All- 
dredge, common-carrier conference of the American Trucking Asso- 
ciations. Senator Lucas, I believe, will speak. We are glad to have 
you with us, Senator. 

Senator Lucas. Mr. Chairman, I represent, before this committee, 
the regular common-carrier conference of the American Trucking As- 
soclations, who appear here in behalf of Senate bill 1484. 


STATEMENT OF SCOTT LUCAS, ON BEHALF OF THE REGULAR COM- 
MON CARRIER CONFERENCE OF THE AMERICAN TRUCKING 
ASSOCIATIONS 


Senator Lucas. Mr. Chairman, I am not unmindful of the great 
number of witnesses that are appearing here on all of these measures, 
both pro and con, and in order to conserve the time of the committee, 
our witnesses have been limited to two. 

However, there were a number of other witnesses who would like 
to testify, but we have persuaded them to submit their testimony in 
writing to this committee. So the testimony of Mr. Alldredge and Mr. 
McBride may be somewhat lengthy, but we believe, under the cireum- 
stances, it will still conserve the time of the committee. 

Senator Purrett. Well, Senator, of course, you are at liberty to 
give any testimony you think will be helpful to the committee. 
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Senator Lucas. The first gentleman is Mr. J. Haden Alldredge, a 
Raiemen who was formerly a member of the Interstate Commerce 

ommission, and a gentleman who had considerable experience in 
transportation. 

Mr. Auiprepcr. Mr. Chairman, and Senators, my statement is sup- 
ported by some footnotes, and an appendix. I shall not undertake to 
read those, but I would like to have them copied into the record. 

Senator Purrett. They will become part of the record, Mr. All- 
dredge. 

Mr. Auipreper. Thank you. 


STATEMENT OF J. HADEN ALLDREDGE, ON BEHALF OF THE 
REGULAR COMMON CARRIER CONFERENCE OF THE AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


Mr. Atuprepee. I have been connected with some phase of trans- 
pee continuously for 47 years. For some 12 years of that time 

was in charge of the transportation bureau, or department, of the 
Alabama Public Service Commission. That was in the 1920’s and very 
early 1930’s, when motor-carrier transportation for hire was in its 
initial stages of development. 

Later, after nearly 5 years’ service with another Government agency, 
I was appointed to the Interstate Commerce Commission, where I 
remained for 161% years; that is, from 1939 to the latter part of 1955. 
While with that Commission, I served as chairman twice. I was also 
a member for a year, of Division 5—then the Motor Carrier Division 
of the Commission. 

A number of the States, including Alabama, entered upon the regu- 
lation of motor-carrier transportation several years ahead of the Fed- 
eral Government. Alabama passed its first law on this subject in 1927, 
when I was with that Commission. Many other States enacted such 
laws in the 1920’s. It was 1935, however, before Congress enacted its 
first motor-carrier law. 

Congress had the benefit of the experiences of the States when it 
undertook to bring interstate motor carriers under regulation. It 
also had the help, advice, and recommendations of the Federal Coordi- 
nator of Transportation (Hon. Joseph B. Eastman) in framing the 
new legislation. Mr. Eastman obtained information from Alabama, 
as well as other States, in preparing his report to Congress. 

Before regulation was taken up by the States, the pattern of motor- 
carrier service, as it had been developed through the initiative of 
the carriers themselves, revealed, in broad outline, some differentia- 
tions which, from a practical standpoint, required recognition in the . 
statutes if regulation was to be effective. It seemed necessary, also, 
for constitutional reasons, to classify or type the services—or, more 
proper perhaps, the carriers—for regulation purposes. 

That was a new problem not previously encountered in enacting 
the railroad regulatory status. 

The common carrier, well known in law as well as in the public 
mind, was established among the motor carriers—in fact, it was the 
most numerous of all motor carriers for hire. This was a public 
carrier, devoting his property to the service of the general public, 
and, for that reason, was entitled to reasonable protection in the 
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performance of its legitimate functions. There was no doubt, even 
among the first framers of motor-carrier legislation, that the com- 
mon carrier could be comprehensively regulated by the Government, 
whether State or National. 

The purely private carrier had also been fairly well known for a 
long time. Since this type of carrier, when operating within tradi- 
tional bounds, did not dedicate its property to the service of the 
public at large, it could be regulated only to a limited extent, generally 
in the matter of safety in the use of the highways. 

Another type of carrier, however, had come upon the scene.* 

It was neither a common carrier nor a purely private carrier, but 
bore some of the marks of each. It was using the public highways 
in increasing numbers in the performance of transportation service 
for hire. 

This class or type of carrier presented the most difficult problem 
to the framers of the original laws regulating motor transportation 
as it did later to the regulatory authorities in administering the laws. 
It was not easy to determine just how far a State or the Federal Gov- 
ernment could go in subjecting this carrier to public control with 
respect to its rates, service, or practices. There was no doubt that 
safety measures could be imposed upon this carrier’s operations, but 
that was not sufficient to meet the situation. 

It was clearly a hybrid, a semipublic carrier, actively and aggres- 
sively soliciting business under special contracts at agreed rates— 
usually, too, the most attractive business from large shippers—against 
the common carriers, and something needed to be done for the pro- 
tection of the common carriers upon which the public at large had to 
depend for adequate and dependable transportation service. 

he foregoing considerations furnished the key to the regulation 
of this third type of motor carrier which, almost by common consent, 
was classed as a contract carrier. The protection of the common- 
carrier system of transportation thus became the rationale for 
contract-carrier regulation.? 





1Some authorities, it is true—notably, the three-judge Federal court in Contract Steel 
Carriers v. United States, 128 F. Supp. 25—have held that the contract carrier has a 
common-law status. That idea, however, is derived from the fact that in the past the 
owner of a vehicle of some kind might make an occasional contract to perform a special 
transportation service. It does not recognize the distinctions which have arisen in modern 
times in motor carriage. There are now motor common carriers of general commodities 
as well as common carriers of a limited number of commodities, even a single commodity. 
The purely private carrier—that is, one who operates as an integral part of a business 
enterprise in the distribution of its products or the goods and merchandise in which it 
deals—also presently occurs quite prominently in motor-carrier service. What has come 
to be known as a legitimate contract carrier, however, occupies an intermediate position 
between the common and the private carrier. ‘The contract carrier is engaged in regular 
business as a carrier for hire on the public highways—in short, it is in the business as a 
regular occupation to make money by hauling freight. It carefully refrains (or at least 
it should do so) from holding itself out to haul freight for anybody and everybody, as a 
common carrier does, but seeks to sell its. services only to selected patrons under special 
contracts at agreed rates. The great multiplicity of carriers, that improved highways 
have encouraged, renders it imperative, if efficient regulation is to be achieved, to define 
motor-carrier operations so as to reflect the practical distinctions that have developed 
in the course of time. 

2So far as the regulation of these private and contract carriers is concerned, it seems 
to me that the important principle which should govern and which justifies any such 
vt. is the need for protecting the common carrier who undertakes to serve all the 
public. 

The common carrier is the one, it seems to me, that the Government ought, particularly, 
to foster and protect. Now, the contract carrier or private carrier can operate in such 
a way as to be detrimental, unfairly or improperly, to the interests of the common carrier. 
To the extent that such conditions exist, the Government is justified in interfering for 
the sake of protecting the common carrier; and it is on that principle that the regulation 
of the contract carrier in this bill very largely rests (testimony of Mr. Eastman, House 
committee hearing, H. R. 5262, p. 28). 
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The Federal Coordinator of Transportation followed the same 
course of reasoning in presenting his plan for interstate motor-carrier 
regulation to Congress i in the early 1930’s. He said in this connection 
that— 


Without undertaking to eliminate contract or private carriage, those who 
engage in it should at least be prevented from trespassing unfairly on the busi- 
ness of the common carrier whose service obligations they are not always willing 
to assume (S. Doc. 152, 2d sess., 73d Cong.). 

II. In enacting the Motor Carrier Act of 1953, Congress adopted 
the plan of classifying or typing the carriers for the purposes of 
regulation. 

Senator Purrett. May I interrupt a moment? 

Mr. Autpreper. Yes. 

Senator Purretn. I unwittingly neglected to indicate to our col- 
league, Senator Yarborough, of “Fexas, whom we are very pleased to 
have here, that if he feels at any time there are any questions he may 
wish to ask the witness, he may interrupt. I think it is probably new 
to you, Senator. I think this is your initiation. 

Senator Yarsoroueu. That is right, sir. 

Senator Purrety. But you are at liberty to interrupt the witness 
to have him discuss further any matter he may be testifying about, 
and I want to tell you now that I apologize for not having called on 
you for any questions you might have wished to ask the previous 
witness, but if you wish to have him called back again for any ques- 
tions you have in mind I am quite sure he would be willing to do so. 

Senator Yarsoroven. Thank you, Mr. Chairman. I had no ques- 
tions. If I had I would have interrupted. 

Senator Purrett. You may procee 

Mr. Atipreper. Each class was defined in the statute. It was a 
simple matter to define a common carrier, but the contract carrier 
presented a special problem, as it had under State regulation. To 
facilitate regulation and prevent confusion, it was important to draw 
as clear line of demarcation as possible between these two classes of 

varriers. Congress attempted to do so in the 1935 act.’ 

It used the best information available at that time in formulating 
its definitions. These definitions, along with the others, were included 
in section 203 (a). The original definition of a contract carrier, 
appearing in paragraph (15), was as follows 

(15) The term “contract carrier by motor vehicle,” means any person, not 
included in paragraph (14) of this section, who or which, under special and 
individual contracts or agreements, and whether directly or by a lease or any 


other arrangements, transports passengers or property in interstate or foreign 
commerce by motor vehicle for compensation. 


*Mr. FLETCHER. If the Senator will allow me to interrupt him: I desire to say that 
I am not clear in my own mind as to the distinction between common carriers and con- 
tract carriers. Will the Senator explain the difference? 

Mr. WHEELER. A common carrier is one that is engaged in the transportation of goods 
or passengers for the benefit of the general public. A contract carrier is one who goes 
out and takes a special job for a special pr aoe of individuals or for a particular individual. 
The regulation —— to common carriers is quite different from the r regulation relating 
to contract carriers. In other words, there is more regulation of common carriers than 
there is of contract carriers. I shall come to that a little later. 

The bill was drafted originally by Coordinator Eastman, and approved by the Interstate 
Commerce Commission, which transmitted it to Congress. When it came to the com- 
mittee, and after the hearings, the committee took up the bill and spent every morning 
on it for porte s a week, and went over it in conjunction with Coordinator Eastman, and 
amended it liberalized it as we felt it should be (remarks of Mr. Wheeler, p. 5878, 
Congressional Record, vol. 79, Apr. 15, 1935). 
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Paragraph (14), referred to in the above-quoted provision, con- 
tained the definition of a common carrier by motor vehicle. This 
definition remained intact until 1940, when Congress made amend- 
ments to the Interstate Commerce Act. At that time, the wording 
of section 302 (a) (15) was changed to read as follows: 

(15) The term “contract carrier by motor vehicle” means any person which, 
under individual contracts or agreements, engaged in the transportation (other 
than transportation referred to in par. (14) and the exception therein) by motor 
vehicle of passenger or property in interstate or foreign commerce for com- 
pensation. 

The change made in this paragraph was not extensive, but it was 
intended to clarify the original purpose in view in regulating contract 
carriers by motor vehicle in the light of experience up to that time. 

III. In administering the law relating to contract carriers under 

the original definition, the Interstate Commerce Commission had 
held, in Ex Parte No. MC-12, Contracts of Contract Carriers, decided 
in 1937 and reported in 1 M. C. C. 628, that— 
* * * the underlying purpose (of contract carrier regulation) is plainly to pro- 
mote and protect adequate and efficient common-carrier service by motor vehicle 
in the public interest, and the regulation of contract carriers is designed and 
confined with that end in view. For that reason, it differs from the common- 
earrier regulation. 

In what is known as the first Craig case, decided in 1940, 24 M. C. C. 
331, Division 5 of the Commission interpreted the original language 
in paragraph (15) of section 203 (a)—that is, the 1935 enactment— 
and expressed its conclusions as follows: 

As seen, a contract carrier is not only one who does not come within the 
definition of a common carrier, by motor vehicle; that is, one who does not 
undertake to serve the general public, but also one who renders a transportation 
be performed under contract. Whatever the contract or agreement, it must be 
special and individual. It goes to the subject matter of the contract and implies 
a special and individual service which is required by the peculiar needs of a 
particular shipper. 

When the 1940 amendment was before the Senate, Senator Truman, 
a member of this committee who had taken a prominent part in draft- 
ing the amendatory legislation, discussing the meaning of revised 
paragraph (15) of section 203 (a) on the floor of the Senate, stated 
that: , 

The conferees wish to make it plain that it is not their intention, by changing 
the language of paragraphs (14) and (15) of section 203, to change the legislative 
intent of the Congress one iota with respect to the definition of common and 
eontract carriers, other than those performing pickup, delivery, and transfer 
service. It is intended that all over-the-road truckers shall, whenever possible, 
fall within the description of common carriers. 

It is intended, by the definition of “contract carriers,” to limit that group to 
those who operate under individual contracts and who render a specialized 
service which is required by the peculiar needs of a particular shipper and who 
do not come within the definition of common carriers. 

Two other Craig cases were decided after the 1940 amendment 
became law—one by Division 5 of the Interstate Commerce Com- 
mission and the other by the entire Commission. 

They are reported in 28 M. C. C. 629 and 31 M. C. C. 705. They ad- 
hered to the original concept of contract carriage, expressing the view 
that the 1940 amendment had not essentially changed the basic prin- 
ciples embodied in the original language. However, as will be seen 
later, even the application of the specialization test has been insufficient 
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to preserve the basic distinctions between common and contract 
carriers. 

Experience in regulating the interstate operations of contract 
motor carriers indicated quite clearly that if the purposes of the law 
were to be accomplished these carriers would have to be confined to 
the area of specialized services which was outside the domain of 
common-carrier responsibility, and, in addition, a limitation placed 
upon the number of contracts whch they could make with shippers. 
Failure to recognize these distinctions tends to obscure the line of 
demarcation between common and contract carriers, and thus intro- 
duce confusion and misunderstanding into the field of regulation. 

Moreover, since there are material differences in the degrees of 
responsibility assumed by these two types of carriers toward the 
shippers they serve, it was important that the shipping public be able 
to distinguish between the two carriers. 

Reasonable protection of common-carrier services also called for 
restrictions on the number of contracts which contract carriers could 
make. An unlimited right to make such contracts necessarily nar- 
rows and confuses the distinctions in service between this carrier and 
the common carrier. 

Since the 1940 amendment of section 203 (a) (15), the Interstate 
Commerce Commission has endeavored to apply the above-mentioned 
principles to contract-carrier regulation, but the endeaver has met 
with disappointments. 

There are many angles and facets to the problem. New situations 
are constantly arising and new problems developing, many of which 
cannot be solved under the present statute. Many of these are revealed 
in the cases which have come up to the Commission in recent years. 
For the information of the committee, an appendix is attached to this 
statement containing a digest of some of the most important of these 
cases. 

Senator Purre.. Is this digest a part of this particular booklet 
here? 

Mr. AtiprepGe. Yes, sir; it is at the end of it. 

Senator Purtet.. That, of course, will become a part of the record. 

Mr. Attpreper. To complicate matters, in recent months the policy 
of the Commission with respect to contract carriers by motor vehicle 
has been challenged in a Federal three-judge court and before the 
Supreme Court of the United States. 

The Commission has issued a permit to a contract carrier of steel 
articles over a rather large territory. It later found that this carrier 
was aggressively soliciting business from shippers and had entered 
into a total of 69 contracts. 

Feeling that this carrier might have transcended the bounds of its 
permit as a contract carrier and converted its operations into common 
carriage, the Commission entered upon a formal investigation of its 
operations. As a result of this investigation, the Commission issued 
a report finding that the carrier in question, by its actions in adver- 
tising for and soliciting business from numerous shippers, was holding 
itself out as a common carrier rather as a contract carrier. <A cease- 
and-desist order was issued. 

The case was taken to court by the carrier. The carrier won in 
the lower court and the United States and the Interstate Commerce 
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Commission appealed to the Supreme Court. That Court overruled 
the Commission in a per curiam opinion, two Justices dissenting. 

Counsel for this carrier contended in the lower court and in the 
Supreme Court that the Commission’s specialization test was an 
invalid amendment of the statutory definitions, and also that the 
Commission’s order was not supported by substantial evidence. 

What the Supreme Court said in response to these contentions, as 
well as the argument of the Government, reveals the deficiency in the 
present wording of section 203 (a) (15) which the bill now before the 
committee is seeking to correct. The Court said: 

In Craig Contract Carrier Application (31 M. C. C. 705, 712), the ICC stated 
that the services of a contract carrier must be individual and specialized. A 
requirement of specialization is supported by respectable legislative history. 
(See, e. g., 79 Congressional Record 5651.) In this case the ICC found that 
appellee had not sufficiently specialized its operation. However, we conclude 
that, if specialization is to be read into title 49, United States Code, section 303 
(a) (15), by the legislative history, it is satisfied here, since appellee hauls 
only strictly limited types of steel products under individual and continuing 
contractual agreements with a comparatively small number of shippers through- 
out a large area. 

We hold also that the fact that appellee has actively solicited business within 
the bounds of his license does not support a finding that it was “holding itself 
out to the general public.” A contract carrier is free to aggressively search 
for new business within the limits of his license’ (U. S. v. Contract Steel Carriers, 
350 U. S. 409). 

The Court did not decide any constitutional question in this case; 
in fact, none was raised. The case was concerned exclusively with the 
construction and application of the existing statute. On the point 
of statutory construction, however, this decision left unsettled the 
question as to whether, under the statute as it now stands, a contract 
carrier by motor vehicle may be restricted to the performance of a 
specialized service. The court held that this idea was supported by 
respectable legislative history, thus in effect recognizing the validity 
of the speci: alization test, but concluded that the requirement was met 
in the case before it. A fuller and more complete definition in the 
statute might have produced different results. 

On the question of the limitation of the number of contracts which 
a contract carrier may make, the Court seemed to hold—in effect, at 
least—that there is no limitation of that nature at that present time, 
basing its conclusion on the proviso in section 209 (b) of the Inter- 
state Commerce Act. 

There is a phrase in the Supreme Court’s opinion, however, which 
leaves the way open for Congress, if it does not invite it, by changing 
the language in the proviso of section 209 (b) to authorize the regula- 
tory agency, in the administration of the law, to limit the number of 
contracts or agreements a contract carrier may make at one time. 
This phrase occurs in the last sentence of the previous quotation from 
the Court’s opinion. 

The Court there said that a contract carrier is free to aggressively 
search for new business “within the limits of his license.” Obviously, 
when there is no limit in the permit or license, there can be no legal 
limit to the holding out. 





1The reference is to another section of the Interstate Commerce Act—sec. 209 (b)— 
which contains a proviso reading: “Provided, however, That no terms, conditions, or 
limitations shall restrict the right of the carrier to substitute or add contracts within the 
scope of the permit, or to add to his or its equipment and facilities, within the scope of 
the permit, as the development of the business and the demands of the public may 
require.” 
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Thus far I have spoken largely of legislative distinctions in defini- 
tion between common and contract carriers and of administrative diffi- 
culties the Commission encounters thereunder. But Congress under- 
took, in substantive provisions of the original act and by amendment, 
to differentiate between these types of carriers in other particulars. 

The rate provisions constitute perhaps the most important phase or 
segment of these differentiations. I mention this, realizing fully that 
rate matters are treated in other bills. But I feel constrained to com- 
ment upon them to place the importance of this bill in proper per- 
spective. 

The problem sought to be corrected by Senate bill 1384 cannot be 
comprehended in its full magnitude without viewing the differences 
in rate regulation of common and contract carriers. 

I have stated above that rate regulations are important. On the one 
hand, common-carrier rates are strictly regulated—the maximum, 
minimum, and exact rates. On the other hand, only minimum rates 
of contract carriers are regulated. 

Before 1940, many contract carriers filed only nominal minimum 
rates which really disclosed nothing of the actual charges assessed. 
Since 1940, the law has required the filing of the minimum rates “actu- 
ally maintained and charged.” 

But where competition between common and contract carriers is 
keen—as it has often been—the difference in rate regulation places 
common carriers under a heavy burden. 

Another important feature of rate regulation is the publicity given 
to the rates a carrier may charge. Congress, since 1887, has made it 
the duty of common carriers to give the full light of publicity to all 
their rates and charges. On the other hand, it has required contract 
motor carriers to file with the Commission only schedules of minimum 
rates. 

No other notice is given the public. Copies of contract-carrier con- 
tracts are filed with the Commission, but the public, including compet- 
ing common carriers, may not see them. 

The foregoing are very important differences between common- and 
contract-carrier rate regulation. Legislation to change the contract- 
carrier provisions has been introduced, as noted earlier. Even if it 
is passed, there will remain important statutory differences in rate 
control over the two types of carriers. And whether or not it is passed, 
the inadequacy of the remaining provisions of contract-carrier law 
call for affirmative corrective action. 

There are other differences in the degrees of regulation of common 
and contract motor carriers, but they are also outside the scope of 
this bill. 

The bill before the committee seems to have been carefully drafted 
to spell out more completely and precisely the original legislative 
intent in bringing contract motor carriers under regulaton. It would 
amend four provisions of the existing law, as follows: 

1. Paragraph (15) of section 203 (a) is rewritten with a view of 
incorporating in the language defining a contract carrier (1) the 
original intent as disclosed by the legislative history of this provi- 
sion and (2) the lessons of experience in the administration of the 
motor-carrier law. A contract carrier would be expressly restricted 
to the service of one or a limited number of persons. That is the 
first important addition to the language of this paragraph. The 
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second change is that the transportation service which a contract 
carrier may perform is to be of a special and individual nature 
required by the customer and not provided by common carriers. 
These changes are urgently needed to clarify the status of a contract 
carrier and to facilitate the classifying or typing of a contract car- 
riage. They would also serve to place the contract carrier in its proper 
position in the transportation system of the country. Better protec- 
tion would be provided for the common carriers. At the same time, 
shippers that have a real need for a specialized service would be able 
to get it upon a proper showing. 

2. A new subsection, designated as (c), is to be added to section 203. 

The Commission has explained the purpose of this subsection. It 
was felt by the Commission, after reflection, that by changing the 
existing definition of a contract carrier the door iit be opened to 
some types of carriers formerly included in the contract-carrier defi- 
nition to operate on the public highways for hire without regulation. 

This seems to be a necessary addition to the statute if the defini- 
tion is changed. 

3. A new subsection, designated (c), is also to be added to section 
212. This would provide that, upon the Commission’s own initia- 
tive, upon application of a permit holder or upon complaint of an 
interested party, after notice and hearing, the Commission may revoke 
a contract-carrier permit under the present law, if the operations there- 
under do not conform to the new definition of a contract carrier, and 
issue in lieu thereof a common-carrier certificate covering the same 
commodities within the same territory. 

This is designed to facilitate conversions of operating authority, 
where necessary to conform to the amended act, without undue hard- 
ship on the carrier or the shipping public. Its purpose has been 
explained by the Interstate Commerce Commission. It is a desirable 
amendment. 

4. Under section 2 of the bill is included an amendment of section 
209 (b) of the act. This amendment will empower the Commission 
to attach, at the time of issuance of a contract-carrier permit, or from 
time to time thereafter, terms, conditions, and limitations relating to 
the persons or classes of persons to be served and the character of 
service to be performed within the scope of the permit. The proviso 
appearing at the end of the present subsection is reworded so as to 
eliminate the right of a contract carrier to substitute or add contracts, 
as he pleases, within the scope of his permit. 

This is one of the major amendments of the law included in the bill. 
It would close a gap in the present law which is militating against 
effective regulation of contract carriers. The amendment to the pro- 
viso of this subsection would eliminate the language which the Su- 
preme Court said gives a contract carrier full freedom to solicit busi- 
ness and to take on new contracts as he pleases. If a contract carrier 
‘an do this, it will be administratively impossible to maintain a clear 
distinction between his operations and those of a common carrier. 
The contract carrier would still be able, under the pending bill, to 
add to his equipment and facilities as the development of his business 
may require; but in soliciting new contracts he would have to conform 


to the terms, conditions, and limitations attached to his permit by 
the Commission. 








54 SURFACE TRANSPORTATION 


Contract carriers are numerous, constituting about one-sixth of the 
total number of carriers of property by motor vehicle. They are 
very different from the so- eaiek contract carrier at common law. 
Their operating authorities run the whole gamut of commodities enter- 
ing into the channels of trade, and their physical operations cover 
the entire continental United States. While there are some contract 
carriers of passengers, they are rare and create no serious problems 
for the regulatory authority. “The property or freight carrier is the 
most important one. 

In order that the committee may get an idea of the importance of 
the regulated motor-carrier industry from the standpoint of the num- 
ber of carriers in operation, I have secured the latest information on 
this subject from the staff of the Interstate Commerce Commission 
and list below the number of carriers in the three major categories 
presently having authority to operate: 


Cepeees amibwiees 100 ‘weeverar. 24 se 2, 304 
Cee coerriere 0 ONONerty so AU iu ee 13, 466 
Passenger carriers of all types, but principally common carriers____--_~ 1,317 


Of course, the count varies somewhat from time to time, but the 
very existence of this great number of carriers creates a substantial, 
highly complex, and continuing regulatory problem. 

The bill before the committee, as I have said, seems to have been 
carefully drafted to spell out more fully and completely the original 
legislative intent in the initial undertaking to regulate transportation 
for hire by motor vehicle and to accord with the information and 
knowledge obtained through trial and error. This approach to the 
subject of transportation legislation is in line with the policy which 
Congress, through the leadership of this committee and its predeces- 
sors, has observed since the first act to regulate commerce was passed 
in 1887. From time to time since that date, Congress has amended 
the original law so as to perfect the statute, or at least make it respon- 
sive to current facts and conditions and effectuate its basic purpose 
to assure the country of adequate transportation service furnished 
through private initiative and enterprise under reasonable govern- 
mental regulation. 

This congressional policy has been enimently successful. Its wis- 
dom has been constantly demonstrated. There has been built up 
under this policy the greatest and most extensive transportation sys- 
tem in the world. It is still functioning efficiently under private 
ownership and management. It has not been starved nor dwar fod and 
it has met the demands of the country in peace and in war. 

This great transportation system, it should be said, has been built 
around the services of the common carrier. He is, and always has 
been, the backbone of the system. It is important, in my judgment, 
to preser ve that status of the common carrier for the future. The 
pending bill would help materially todo that. Thank you, Mr. Chair- 
man. 

Senator Purrety. Thank you, Mr. Alldredge. 

Senator Yarborough, have you any questions ¢ 

Senator YarsorouGu. No questions. 

Senator Purrety. Counsel, have you any questions? 

Mr. Barron. No questions. 

Senator Purte.ty. Now I would like to make a statement. 
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We have many witnesses. I believe in total, 26. I am sure that 
we all want to be helpful if we can. We shall hold further hearings 
this afternoon. It is now 12:30. We will reconvene at 2 o’clock, but 
I am sure that many of these witnesses are located in Washington. If 
there are any people who are here now who are scheduled to appear 
who are from out of town, we will try to schedule those witnesses for 
this afternoon so that they won’t be held over. 

Are there any such witnesses that wish to now state they would 
like to be heard this afternoon ¢ 

Mr. Epmonpson. Yes, sir; Frazor Edmondson, from Dallas, Tex., 
appearing on behalf of the Private Truck Council 

Senator Purretn. You would like to be heard this afternoon, be- 
cause it means a delay in the city here if you are not? 

Mr. Epmonpson. I would appreciate it very much. It will only 
take about 10 minutes. 

Senator Purrett. You shall be heard. 

Are there other witnesses from out of town that would like to be 
heard this afternoon, because, obviously, we will have to go over 
until tomorrow. 

If not, we will convene at 2 o’clock—here is another gentleman. 

Mr. Oren. Ear] Oren. 

Senator Purretn. We shall hear you also this afternoon. 

Now, Senator, you have another witness to be heard. 

Senator Lucas. We have another witness, Mr. McBride, who will 
probably take about 15 minutes. 

Senator Purre.u. We shall hear Mr. McBride as soon as we recon- 
vene, and then take these two out-of-town witnesses so we can be sure 
they are not held over. 

Senator Lucas. Thank you very much. 

Senator Purretu. Thank you. 

(Whereupon, at 12:30 p. m., the committee recessed until 2 p. m.) 


AFTERNOON SESSION 


The subcommittee resumed at 2 p. m., Hon. William A. Purtell, 
presiding. 

Senator Purtreti. The hearings will come to order. 

a a : : 

The next witness will be Mr. Robert McBride, common carriers con- 
ference of the American Trucking Associations. 

Mr. McBride, do you have a prepared statement ? 

Mr. McBripe. Yes, sir; I have. 

Senator Purrett. Is it your intention to read it all? 

y 
Mr. McBripe. I would like to. 
Senator Purrett. You may proceed. 


STATEMENT OF ROBERT J. McBRIDE, ON BEHALF OF THE REGULAR 
COMMON CARRIER CONFERENCE OF THE AMERICAN TRUCKING 
ASSOCIATIONS, INC. 


Mr. McBripve. Mr. Chairman, my name is Robert J. McBride. 
I am executive director of the Regular Common Carrier Conference 
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of the American Trucking Associations, with offices at 1424 16th 
Street NW., Washington, D. C. 

My appearance at this point has to do with S. 1384. This is a bill 
to revise the definition of contract carrier by motor vehicle as set forth 
in section 203 (a) (15) of the Interstate Commerce Act, and for other 
purposes. This bill would carry out the intents and purposes of the 
Interstate Commerce Commission’s legislative recommendation No. 
6. 

We wholeheartedly favor the enactment of S. 1384. We support 
the philosophy expressed in the drafting of the language in the bill. 

In the common-contract competitive arena, and as a result of cer- 
tain decisions rendered by the Commission, we find the common car- 
rier sorely beset by the unbridled practices of some contract carriers. 
We wish it understood that the Commission is not to be blamed for 
this state of affairs. It has undertaken honestly to administer the 
law. What we need urgently is a change in the law, and it is our 
duty to tell you why and how it should be corrected. 

You have already heard from former Commissioner Alldredge, who 
has sketched the legislative background and history of the present 
sections here under consideration and the administrative difficulties 
and frustrations encountered by the Commission in its regulation of 
contract carriers under the present statute. I hope you agree with me 
that Mr. Alldredge has demonstrated the inadequacy of the present 
law from the regulatory standpoint. And I would likewise hope, 
Mr. Chairman, that you would agree with me that Chairman Clarke, 
speaking for the Commission unanimously, did a very good job in 
depicting the present situation from the regulatory viewpoint. 

I wish now to present our position further, with some very practi- 
cal, workaday problems in mind. 

The issue before this subcommittee, as we see it, is no less important 
than the future of public, regulated transportation—common-carrier 
transportation—within the United States. The members of our 
group, the Regular Common Carrier Conference of the American 
Trucking Associations, are “common carriers by motor vehicle” as 
defined by the Interstate Commerce Act. We are, therefore, an 
industry directly concerned with the substance of this legislation, S. 
1384. 

In our view, no more important legislative proposal on transporta- 
tion has been advanced in the interest of the general public since the 
days of the Motor Carrier Act in 1935. 

The Regular Common Carrier Conference consists of common car- 
riers of general commodities. Our members are those embraced 
within the term “common carrier by motor vehicle” as defined in 
section 203 (a) (14) of the Interstate Commerce Act. They hold 
common-carrier certificates issued by the Interstate Commerce Com- 
mission and, of course, are subject to complete economic regulation 
by the Interstate Commerce Commission. 

Our conference is a voluntary association of more than 2,000 regular 
motor common carriers. We are one of the components of the Ameri- 
can Trucking Associations, and participate fully in its activities. 
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Our primary obligation over the years is to protect the operating 
rights of our members. Ours is the only organization within the 
trucking industry which is solely dedicated to the interests of regular 
common carriers—and it was organized for that purpose. In pursu- 
ance of this responsibility, we have gone before the Interstate Com- 
merce Commission, the courts, including the Supreme Court, and the 
Senate and House Commerce Committees, and other bodies of the 
Congress. Our duty brings us today before this group of legislators 
empowered to recommend changes in our transportation laws. 

It is conservatively estimated that motor common carriers of gen- 

‘al commodities are providing well over $3 billion a year in trans- 
nesheheni services to the general public. It is appropr iate to state that 
the common carriers are the only carriers on which the general public 
may call for transportation service. 

And so I would like at this time, Mr. Chairman, to place before 
you an enlargement about common-carrier service. Now, that is a 
typical example describing schedules, terminal operations, and sta- 
tions, and services to communities offered by one common carrier 
operating in Alabama, Georgia, Louisiana, and Mississippi. 

Senator Purreiy. W ell, are you including this wording in your 
testimony, or do you want that ‘copied down there, or is it “elsewhere 
in your testimony ? 

Mr. McBring. I would like the reporter to— 

Senator Purrery. 1t will become part of the record at this point. 

(The material referred to is as follows :) 


COMMON CARRIER SERVICE 


Dixie Highway Express is presently operating in excess of 100 schedules per 
day from, to, and between 12 terminals and 3 agency stations located in 4 States. 
Its loadings will fluctuate from an average minimum of 2 schedules per day 
from the smaller stations to an average maximum of 30 schedules per day from 
the larger stations. This company ae dependable service to 310 commnnities 
located in the States of Alabama, Georgia, Louisiana, and Mississippi. It 
handles 600 million pounds of freight on approximately 550 pieces of equipment 
through the operation of 8 million miles annually. Many of these communities 
must depend on service by motor carrier for their transportation needs. 


Mr. McBrive. Thank you. We don’t wish to burden your files. 
Now, we have here a partial list of connecting common carriers and 
interchange points of one common carrier with general commodities 
operating in the Deep South. In other words, common carriers have 
joint arrangements, one with another, just like the railroads have, one 
with another. 

Senator Purtrett. You have also this on paper? 

Mr. McRripe. Yes. 

Senator Purrriu. That will become part of the record at this 
point. 

Mr. McBripe. Thank you, sir. 


92433—5 
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(The material referred to is as follows :) 


Connecting carriers 








Carrier No. Name of Carrier Interchange point 
118___- Mason & Dixon Lines, Inc winaetlin a Bee, slaiee Atlanta. 

Se. ane Maxwell Truck Line, Inc_. Aes ; wed Birmingham. 
119 oka St F : a .------.| Montgomery. 
120. _- McCombs Freight Line Birmingham. 
122. __.....| MeLean Trucking Co : ..| Atlanta. 
124___.....| McLendon Moto, Freight Service. Columbus. 
124 do. | Montgomery. 
125._......| Meadors Freight Line Atlanta. 
Os Miller Motor Express, Inc Do. 

129 ___.._.__| Mitchell Transfer Co. Meridian. 

133. . _| Mohawk Motor Lines, Inc., Wehby System. Birmingham. 
139__......| Murdock Freight Line Atlanta. 

| 7a. North Alabama Express, Inc Birmingham. 
146_ _ Northern Freight Lines, Inc Atlanta. 
rei sid O. 8.°T; Transportation Co., Inc 4 ; New Orleans. 
149 Overnite Transportation Co. - - ---- | Atlanta. 
151__......| Ozone Motor Line ee New Orleans. 
_ Saeee Perkins Freight Line, Inc_-- , | Atlanta. 

155 Pike Transfer Co ; Do. 

157 _ .-- Pilot Freight C arriers, Inc ‘ Do. 

158 Pitre Brothers T ransfer..___- New Orleans, 
161 Ray’s Daily Express. re Atlanta. 
163__......| Red Top Transfer wie ; ; Birmingham. 
163 _. ote a= Tuscaloosa. 
164. __....__| R. C. A. Truck Lines, Inc. Jaite ‘ Atlanta. 

169 ..| Roadway Express, Inc. | Do. 

169 oe. 25 ‘i : | Birmingham. 
|) oe Rutherford Freight Lines, Inc | Atlanta, 

BPRS on | Saia Motor Freight Line New Orleans. 
TOD. ice 23 St. Andrews Bay. Transportation Co. ..._.-- Columbus, 
OS Shippers Motor Express —- . Birmingham. 
181___..___| Simpson Trucking Co., Inc $343 4-0 ; | Atlanta. 
363..... Southeastern Motor Freight Line_- e New Orleans. 
183 _ - _.| Stein Motor Line ; , | Selma, 
185___.....| Southeastern Freight Lines Si ae = * ...| Atlanta. 

SE sedate Styles Transfer Co . ‘ | Birmingham. 
188__......| Talladega Motor Express bawinas , Do. 

Be in dectinenitis Terminal Transport Co., Inc..__-...-.------ . . | Atlanta. 
Sie concise. Se eae ys 5 ape een : ..| Birmingham. 


Mr. McBrive. I have spoken of terminals, sir. We have small 
terminals as well as large terminals. There is presented in view, 
exterior view of a terminal located at New Braunfels, Tex., show- 
ing complete facilities at that point. This station is operated by one 
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man who acts as agent, deliveryman, and so forth. The line driver 
is assisting in unloading. The terminal building is in the back- 
ground. 

Now, New Braunfels is in central Texas; it is a manufacturing 
point, and also processes leathers and manufacturing lime, all parts 
of consumer goods, machinery, repair parts, and so forth, are handled 
through this terminal. 

Senator Purrett. Mr. McBride, have you smailer photographs or 
are these the photographs you wish us to retain ? 

Mr. McBrivg. We will supply the smaller photographs, if we may. 

Senator Purrett. That would be easier for our filing purposes. 
Thank you. 

Mr. ScBune I thought you would like to visualize it as we go 
along. 

Senator Purrett. Weare very happy to look at it. 

Mr. McBring. We have other small terminals; for example here is 
one located in an out-of-the-way place in the State of Washington, 
Sunnyside, Wash. This is a terminal operated by the Consolidated 
Freightways. At the left isa road trailer. At the right is a straight 
truck used to perform the pickup and delivery work. Now, the 
modern terminals of the larger types: Here is one that is located 
in Los Angeles, operated also by the Consolidated Freightways. 
Freight is handled on the floor mechanically, operating tow carts 
which are in continuous motion. Shipments inside the conveyor are 
waiting for their turn, either inbound or outbound trucks. Now, 
here is a view of a truck being unloaded at Kyleen, Tex. More than 
15,000 communities in the United States depend entirely on com- 
mon-carrier trucks for the articles of commerce used in daily living, 
such as we see pictured here. 

Now, we perform a pickup and delivery service for which we 
use pickup and delivery trucks. We see there a group of trucks 
lined up at a New Orleans terminal of the Dixie Highway Ex- 
press. Now, these vehicles are used to pick up and deliver freight 
to the customers within the New Orleans metropolitan area. That 
is the type of truck which, first of all, handles the small shipments. 

Senator Purreti. This will become part of the files, if you wish it 
to, for the purpose of the study by the committee. 

(The material referred to is as follows :) 
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Pickup and delivery trucks at a New Orleans common carrier terminal 
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Unloading miscellaneous merchandise at Kileen, Tex. 
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Miscellaneous freight loaded in truck at El Dorado, Ark. 
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Foreman: Merick. No. 656 
Destination seal No.—— Seal No. 14107 
pbiwNEARRES Bae alee Mail pouch No. - 


DIXIE HIGHWAY EXPRESS, INC. 
MANIFEST 


Date: 3/13/56. Driver: Hudnall. Tractor No.: 432. _ Trailer No.: 593. 























Terminal: Columbus, Ga. Route: Jackson, Miss. Time manifested: __ woe 

Waybill | | Num- | 
No. Consignee Destination ber of | Weight 

| | pieces | 

| | 

40-170667_..| Notify Mrs. Z. W. Massey_....-...-.-.-.-.-----] San Angelo, Tex. ------- 19 524 
170666...| Notify Robert E. Pittman.-.....................| Ranger Tex. oil 10 | 283 
es ee, Se OD... nso enasebaeeasbaneasendaunet SORE 2 Ox oe. ae 16 335 
170664...) Leo Cleveland_-.................................| Brownwood, Tex areal 10 292 
170663...| Jack M. Swingler---_-...- eS eae ee .-| Bremond, Tex. ........- 13 356 
170662...| Mrs. Frank H. Redder--._- Fun a neeiptheiwicdieomeaiaict Can: CED alist ll 315 
0 BSE 6 eee Ff ee | 25 724 
Sat Sk. hs NEE. « ca cccncnsanbesencss | Ardmore, Okla_.......- 10 | 294 
170659_._| Notify O. B. Magee_-__- Po ne veenenel ETO, DEIIG.... cn 42 | 1, 228 
170568__ | Notify O. B. Magee_._..-- stale oc axvikewanl Seren, NAIB...... 39 1,112 
170657 _- - ee R. Winsett__...-- ‘ | Phoenix, Ariz scteee 43) 1,096 
170655__.| Carlyle R. Winsett- bacvunnancunsav cl Ons ae. sate 6 ji 1,203 
170668__.| Nehi Bottling Co- aed Een hbinaae | Childress, Tex. -.-...---| 1 49 
170670__.| Notify RC Bottling Co_- ee ea ee Brownwood, Tex_......-! 2 110 
170674___| Notify RC Bottling Co.........................] Abilene, Tex ‘ dou 6 321 
170680__.| Notify Nehi Bottling Co_......_.-- onwbndpan| POLE, DEMD ww scncual 8 | 284 
170683...| Mrs. Herbert D. Marcy..............-.....---..| Fort Worth, Tex.....-- l 96 
170605...) Notify RC Bottling Co.........................| Lubbock, Tex........-.- 6 | 328 
170697...| Notify RC Bottling Co..--....................-| Monahans, Tex Ss 1 50 
170699__.| Notify RC Bottling Co___--- Ne ccn ha veces anithiak: enn PTI BNNs conerel 3 | 176 
i cn mcdancenduececenctnabal BM EORGbetvennsoasal 18; 1,018 
MES sg Os “eS Te een ee ae 1 50 
17073....| RC Bottling Co-_..-..-- : ..-.----| Marlin, Tex 1 | 52 
17 ees ..| Nehi Bottling Co... ....--- Roe sched ai Geundaatle | McKinney IR. 5 oatee siod 4 238 
93-072978_..| Sledge Manufacturing Co-.-...-.........--.--...- Haze lhurst, BE. .on nsec 5 2, 864 
93-07 279... Carhartt of Texas-------- ~ tei sucocsaneal ame TOS pioncunan 4 2, 107 
93-072977_..| Karman, Inc_. Lett iacmcnvionpaitdndt RONeele Bae 3 688 
93-072995__ Independent dma MetWi0e sik can .--.~0006--n00 | Jackson, Miss-_--- 1 271 
4-170705...| 3 Beall Bros. 3...................- eee ll ee : 3 | 243 
170796_ Ne oe nn dosowme RNS fe 2 | 191 
Gy ie SS Pha ooh dence anscvcbsconccccccesc-+.} MVE LOE 3 | 329 
170798___| 3 Beall Bros, 3.....--.-- eee eee 3 | 285 
170799_..| 3 Beall Bros. 3.......-.-.-- sina pharetikinicae eit webieapsulll unten es ceiactueaieal 2 | 240 
po SG See eee Ce | eee 2 189 
ee ee iccwauknanaswoubas | Carthage, Tex_....-.----] 3 288 
Senet eS BE ED, Be. cteca ces cdeuce __...-.-.-.-..| Jacksonville, Tex. b 3 334 
we DO Ug ee ...---------| Mount Pleasant, Te 3 240 
170814___| 3 Beall Bros. 3-- sniieebliheinchtaintanascagiod : MeKinney, Tex......--- 3 | 213 
170820._-| 2d Lt. Thomas N. Frye-_- Ce nee ee ek eee eee 2 | 240 
BD gO ee eae | Jackson, Miss = co 12; 1,647 
170867__.| Plumbing Wholesale Co...........--- dvnmetigt | Jackson, Miss * 7 250 
170844. Perma Bilt, Inc___- aa ‘ Whitney, Tex...... 2 | 300 
170835... “eens Bedding & Furniture Manufacturing | Monroe, La_-__..----.--- 1 | 166 

50. | 
710832...| Notify Martin Manufacturing Co---.--- ....--| Fort Worth, Tex 1 | 102 
170829_._| Woolley Bros-- eaccncuceos=| JOCKSON, Miss 1 | 92 
170914___| Olive & Myers Ms snufacturing ‘Co_ Siloti Dallas, Tex_-_..-- 3 657 
at Eo hin be ccaecoduthscewesenenenn Oklahoma City, Okla 1 95 
170898_._| Abilene Candy ie cc. de dhe Seite bape | Abilene, Tex 4 70 
170890_..| Kerr’s, Inc lind: aliidiaiivisind tata tataieed : Oklahoma City, Okla l 72 
170921_..| W hatle y Auto____- aiantin ; Jackson, Miss 5 378 
170932.._| Armstrong Tire & Rubber Co-------- Natchez, Miss...- 3 391 
Tete welgnt............. di 24, 065 


Typical common-carrier manifest showing number and weight range on one 
loaded vehicle containing miscellaneous LTL freight. 

Mr. McBrine. Now, we handle miscellaneous merchandise. Here 
is a trailer being loaded with miscellaneous merchandise at EK] Dorado, 
Ark., at the terminal of the Arkansas Motor Freight Lines. 

This is a typical distribution service as performed by thousands of 
common carrier trucks every day. Now, last, I would like to show 
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you, if I may, a sample manifest of a truckload shipment. That, sir, 
shows the name of the consignee, the destination, the pieces of freight 
per shipment, the weight in one truckload of a typical common car- 
rier of general commodities. Now, this truck contained 426 pieces of 
freight, averaging 481 pounds per shipment. Now, common-carrier 
service and contr act- “arrier service. 

Our views on S. 1384 are rooted in the long years of the development 
of motor common-carrier service into the single public mode of high- 
way freight carriage. In contrast is the contract carrier which is 
not public at all, but which selects the customers it will serve, and does 
so only under written contract. 

As [ said, Senator, we handle about everything. I would like to 
show you whi at we call a motor-freight classification, which lists the 
thousands of articles that we are called upon to handle. It is our 
duty to handle these articles at reasonable and proper rates. There 
are 5,500 common carriers participants in that classification. 

I shall not presume to delineate here the elements of contract-carrier 
service, but I shall outline some of the characteristics of common car- 
riage. Common carriers serve the general public indiscriminately ; 
accord equal treatment to all shippers; meet all requirements of the 
Bills of Lading Act; assume responsibility for safe delivery of goods; 

carry large : and small shipments of every kind of freight, numbering 
into the thousands; aggregate small shipments of various shippers; op- 
erate terminals for freight receiving, handling, and transfer; handle 
interchange freight with other common carriers; publish tariffs and 
keep them open for public inspection. These, as I noted, are but 
some of the characteristics of common carriage. 

Suffice it to say that genuine contract carriage is far less broad in 
the service it renders and in the responsibilities it undertakes. I has- 
ten to add that we have no quarrel with such contract-carrier service, 
and that it comprises the service of the bulk of our contract-carrier 
friends. But not all contract carriers so limit themselves. Because 
of this, and because the present law allows almost unfettered operation 
by contract carriers that wish to do so, we are here seeking statutory 
change. 

I would like to point out, sir, that we are great users of piggy-back 
service of railroads. That is prevalent in New England and it pre- 
vails all over the country. I have the annual report of the Pennsyl- 
vania Railroad where they depict a trainload of common-carrier trucks 
being transported by railroads, and that is brought about by the fact 
that the service rendered by common motortrucks and common rail- 
road trains are much akin, and I would like to point something out 
that has developed in the last few days. 

In the House proceedings on similar bills to which this committee 
is listening today, there is a bill known as H. R. 1066, in which a Con- 
gressman from Louisiana wishes to have the Interstate Commerce Act 
amended to give the Interstate Commerce Commission the power to 
require motor carriers to have joint rates among themselves. We have 
many voluntary rates. In some areas the shipping interests feel the 
Commission must have the power to require us to do that under the 
proper circumstances. Now, sir, the American Trucking Association 
Is supporting that bill, but instead of limiting it to joint routes and 

rates between motor common carriers, the American Trucking Asso- 
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ciation is suggesting that it be worked between all carriers, common 
carriers by railroad, common carriers by motor, and other common 
carriers. In order ‘to preserve the integrity of common carriage, 
which has always been clearly recognized as the “hard core of our 
transportation system,” we favor the prompt enactment of S. 1384. 

There have been great changes in transportation within recent 
years. An alarming trend away from the public carrier has been 
taking place. Yet the small-business enterprise is the mainspring of 
this Nation’s economy—and for the movement of its freight traffic 
is dependent almost exclusively upon common-carrier transportation. 
Small business and the general shipping public require a healthy, 
progressive common-carrier system of transport. The national de- 
fense requires it. 

On numerous occasions, members of the Interstate Commerce Com- 
mission have pointed out the dangerous drift away from the public 
carrier. This warning was clearly sounded by Commissioner Anthony 
F. Arpaia in these words: 

The important purpose of our body of transportation law is to maintain and 
preserve, as the backbone of the Nation’s transportation, an adequate system of 
common carriage. It cannot be preserved by an unequal competitive struggle 
which can become chaotic and futile. 

Now, what is the situation today? The situation today is that we 
cannot afford to drift any longer. We must come back to the im- 
portant purpose of our transportation law which has been enacted by 
the Congress over the years in the interest of the general welfare. Not 
in the interest of the carriers, but of the general, public welfare. 

Long before the Motor Carrier Act of 1935, motor common carriers 
were regulated within the several States. These same States did not 
regulate private carriers of their own goods. Many did not regulate 
contract carriers—those who transported goods as a substitute for 
private carriage. Why not? Clearly it was because the element of 
public interest was lacking in the case of private and contract carriage. 

Even in the early days of Federal regulation there were evidences 
of an emerging “contract-carrier problem.” But at that time the 
problem contract carriers were few in number. Generally speaking, 
they entered into contracts with a single shipper or two, but never 
with great numbers of shippers. Most were true contract carriers. 

The situation today, in 1957, some 22 years following passage of 
the Motor Carrier Act, surpasses anything ever intended or antici- 
pated by Congress. Today, some contract carriers have so many effec- 
tive contracts that they are actually rendering what amounts to 
common-carrier service, but they are doing so without the regulatory 
disciplines imposed on common carriers. 

How is this possible? It is possible because, under the present defi- 
nition of “contract carriers by motor vehicle,’ such carriers may, 
under individual contracts within the scope of their authority, serve 
unlimited numbers of shippers. Although the original operating 
authority granted by the Commission is “based on individual, spe- 
cialized, or “tailored” service, there is no prohibition, once a permit 
has been granted, against that contract carrier’s adding subsequent 
contracts with shippers for the identical services rendered by common 
carriers. This, we submit, is truly what the late Commissioner EKast- 
man meant when he talked of “mi: isquerading contract carriers.” The 
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“masquerade” is worn to perform an unauthorized common-carrier 
operation without the economic, public service, and legal obligations 
which are imposed upon the common carrier. 

Mr. Chairman, I would like, if I may, to submit an exhibit entitled 
“Statement Showing Number of Different Contracting Shippers 
Showing in Schedules of Following Contract Carriers as of April 30, 
1957,” and this statement is compiled from data compiled from data 
on file with the Interstate Commerce Commission. They are shown, 
T believe, alphabetically, and the first carrier is Aller & Sharp. 

In 1952 it had 41 contracting shippers. Today it has 81. I shall 
not impose on your time to read these. 

Senator Purreti. They will all become part of the record, and it 
is so ordered at this time. 

Senator Lucas. Could we have that marked “Carrier’s Exhibit 1”? 

Senator Purret.. We will be very happy to mark this “Exhibit 1.” 

(Exhibit 1 is as follows :) 


Exuinit No. 1 


Statement showing number of different contracting shippers showing in schedules 
of following contract carriers as of Apr. 30, 1957 


Number of 
Carrier shippers 
Ate Ss Pel oe eee ee ee EE ee eee Sera *81 
1 This carrier named 41 contracting shippers on Apr. 30, 1952. 
EEE 7 OEE Cia cn oscar qn nnip ara: meres acataanmel vee mieuathaienteaiaaen 43 
By & tsi eoter Prewns: We... ot ee ee eres 9 
Brown Trucking Co., Ollie P. Brown (doing business as)_~-_-__--_-_--__-- 3 
©. .& BR. Bpciting Cortiscdu as sao 4icsennies cotties lt. --sseiiegden died 3e 
CS TO DU caine cell beieeeareet attend vinci lala 13 
I een orien ae * 47 
2This carrier named 21 contracting shippers on Apr. 30, 1952. 
I ES a eS ee ee as eee 68 
i TE OMNI Io. ce eel os eres agen esp ns ws diceioe soteanatctaegreosatieee enti sliaendell eae oe 13 
Tee PYOemIee OUee oo ccn 2 Os ES SR SS Soe al ees 2 
Bdwards Motor Freight) Inc... 320 2 ce ees Nisa a *41 
8’ This carrier named 29 contracting shippers on Apr. 30, 1952. 
The Eméry Tratisportation Oe. ole Ue ewe ect ee 73 
Weet Bretg@ht; Imoioi2i03.5_2ise2 2d. ete abl 2s See eh *69 
* This carrier named 37 contracting shippers on Apr. 30, 1952. 
Pasuwecn Proce Oo. 2). ose A ed a SL Ss Se gt it 22 
Fruit Belt. Motor. Service, f@0s.32 13 Utteeu elise cacao 3 
Ce I I li ae lh Neca cane nicl ae ace eee 57 
SI I I rr etn eo cee enna ares renee ne 6 
ee eg aA a TE ei cer te pL Mie crn ena 33 
Aiel ate 2Peveking,,. Ine. — ise hi nesee dt pee pina- cs newense-~s-tansslie 26 
Midwest Transfer Company of Illinois___.-._._--__---_-__----_-~--- aaa 35 
ET nnn eee oa auntie aeeamemame nee °16 


5 This carrier named 5 contracting shippers on Apr. 30, 1952. 


Pg So ee ee Te! i ern Cees me eee 69 
Tr I ct ei cneraee beard ic Maan 13 
Ross Truck Line, Inc____-~- PUBS ELE SU Loe ae OM is 21 
St. Louis Freight Lines, C. J. Davis (doing business as)________--____-~- *75 
®* This carrier named 43 contracting shippers on Apr. 30, 1952. 
Se ie DECCIONMNICN, FUME ion re ice cddnneeecuueeaeouee 27 
Terry Trucking Service, Inc______--______--_- bps sco a 24 
SR TE TI aii iii os sit iniac spastic whiaaceicramieenasiaace sabato atecaemcaalae 4 


92433 O—57——-6 
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Mr. McBrivg. In many times carriers are owned by the same or 
related interests, and so you compound the numbers here. I would 
like to point out at this juncture, if I may, Mr. Chairman, we do not 
question the legality of the certificates issued to these people. For 
example, we have instances where a contract carrier comes in and asks 
for a permit and shows that he is going to render highly specialized 
service, and that the service is not being performed by a common 
carrier, and the employing shipper comes in and states that it needs a 
highly specialized service which is shown by the evidence in the pro- 
ceeding, and in such instances the Commission grants the carrier a 
contract-carrier permit. 

The minute that permit is received by the carrier it becomes a hunt- 
ing license. He can discontinue, if he so elects, all of the specialized 
service set forth in the record on which the permit is issued, and then 
around and invade the common-carrier field, because he does hold a 
permit. 

The Commission does not delineate in the permit the kind of service 
that is shown in the record, and so we, as common carriers, suddenly 
wake up and find that the common-carrier traffic that we are handling 
has suddenly left us, and I might say the same is true of our railroad 
friends. They, too, are being hurt by these hunting licenses that 
mount up to those great excessive numbers shown on the exhibit. 

It was those things that led Mr. Commissioner Eastman, from New 
England, sir, to be very much concerned about the masquerading 
contracts as early as the late thirties. 

But the present definition is not alone in creating the foregoing un- 
fortunate situation. Another provision of the act, section 209 (by, is 
equally at fault. A proviso in that paragraph prevents the Commis- 
sion from imposing in a permit any terms, conditions, or limitations 
that will restrict the right of the carrier from adding or substituting 
contracts within the scope of the permit. This means, for example, 
that since the scope of the permit may not be limited to a named 
shipper, a permit holder may substitute or add to his original shipper 
as many like or similar shippers as will contract for his services. 
Thus, the weakness appears in two places in the law. 

Nor is this the end of the story. Ina recent decision, United States 
v. Contract Steel Carriers (350 U.S. 409, Mar. 12, 1956), not yet a 
year old, the Supreme Court, in effect, denied the Commission’s power 
to limit the activity of a contract carrier, saying : 

A contract carrier is free to aggressively search for new business within 
the limits of his license. 

The threat to common-carrier transportation is clear, present, and 
growing. Since the Supreme Court decision, contract carriers are 
aggressively searching for new business with the knowledge that 
they have freedom to solicit customers almost without restriction, and 
limited only by the general terms of their permits. It is this serious 
situation, now aggravated by the Contract Steel case, which S. 1384 
seeks to remedy. The public interest in common-carrier transporta- 
tion requires that a remedy be found. 
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The heart of the matter in terms of today’s facts of life has been 
exposed by the Interstate Commerce Commission in these words : 
Freedom to solicit customers without a restriction to specialized service will 


obliterate the distinction between common and contract carriers which Con- 
gress prescribed. 


As long ago as the 81st Congress a Senate subcommittee in 1950, 
expressed the view, in a report on hearings on Senate Resolution 50, 
that continued expansion or even continued operations by contract 
carriers under the pattern then evident would seriously damage the 
common carriers and the national transportation system. In the 7 
years since elapsed, the encroachment by contract carriers on common- 
carrier service has steadily increased. It can only grow worse under 
the unmolested status granted by the Supreme Court. 

One might ask: Who is being hurt? Why must legislation be 
passed at this session of Congress? In the first instance, common- 
carrier trucklines throughout the United States are being hurt. 
They are being hurt by contract carriers performing common-carrier 
service but freed of common-carrier regulation. The damage is not 
subject to exact calculation. As of this moment, there is no limit upon 
the number of contracts held and shippers served. Motor common 
carriers required to serve the public are helplessly witnessing contract- 
carrier permits being parlayed into virtual common-carrier operations. 
This has gone so far that some contract carriers, grown already “fat” 
on the diet of pseudo-common-carrier service, seek authority to convert 
to common carriage on the basis of their records as contract carriers. 

The problem is already acute in the Middle West, in central territory 
and in the East. And even in those geographic areas—the South and 
the Far West—where there are but few contract-carrier operations, 
the common carriers are threatened by the uncertain future in which 
contract carriers may expand or spring up and, to use the High 
Court’s term, “aggressively” pursue what amounts to common car- 
riage without a certificate therefor. Thus, where the problem exists 
today, it can now expand; and where it does not exist, it is coming 
into being. 

At this stage we wish to make one point very clear before the sub- 
committee. As stated earlier, we recognize the true contract carrier 
as a necessary carrier performing a vital service in transportation. 
This true contract carrier will be protected by S. 1384. 

Now, Mr. Chairman, I would like to have stated in the record two 
recent decisions of the Interstate Commerce Commission—ICC docket 
No. 31104 involves movements of canned goods in official classification 
territory. 

Senator Purrett. Do you wish those entered as exhibits? 

Mr. McBripe. These are voluminous, sir; they consist of 20 pages. 
I would like to have them put in, if I may. 

Senator Purrett. They will be registered as exhibits 2 and 3, if 
that is your wish, and excerpts put in the transcript. 

Mr. McBrive. Thank you, sir. 

(Excerpts from exhibits 2 and 3 appear at end of hearing.) 








EXHIBIT 2 


No. MC-C-1510* 


IRON AND STEEL ARTICLES—EASTERN COMMON 
CARRIERS 


Decided February 21, 1957 


Upon investigation: 

1, Minimum reasonable rates on iron and steel articles of respondent motor car- 
riers, between points in eastern territory, determined and prescribed. 

2. Rates on iron and steel articles of respondent rail carriers, between points in 
eastern territory, found not unlawful. Proceeding in No. 31487 discon- 
tinued. 

T. B. Alfriend, Walter N. Bieneman, Samuel P. Delisi, G. H. Dilla, 
J. FE. Haydon, Wilmer A. Hill, J.J. Kuhner, Walter FE. Mauger, Alez- 
ander Markowitz, A. A. Marshall, W. C. McQuade, Roy H. Schaltz, 
Beverley S. Simms, John R. Turney, Edgar Watkins, H. A. Welty, 
and Henry M. Wick, Jr., for respondents in Nos. MC-C-1510 and 
MC-C-1629. 

Andrew C. Armstrong, Hewitt Biaett, T. O. Broker, J. T. Clark, 
Basil Cole, Leo P. Day, Kemper A. Dobbins, David L. Farley, Jr., 
John W. Haniflin, Earle J. Harrington, Alfred W. Hesse, Jr., L. 
James Huegel, Edward A. Kaier, Kenneth H. Lundmark, C.D. Miller, 
John F. Murphy, Thomas W. Pomeroy, Jr., and M. R. Warnock for 
respondents in No. 31487. 

Louis J. Caruso and Wayne E. Salisbury for Michigan Public Serv- 
ice Commission. 

Theodore W. Allen, Peter Badarak, H. M. Baker, F. W. Bennett, 
Bernard B. Caruso, Stanley F. Cegelski, John D. Clark, William W. 
Collin, Jr., Joseph G. Cooper, J. F. Davis, J. D. Deasy, L. A. Der- 
inger, Charles M. Donley, E. H. Dorenbusch, W. J. Edmonds, John 
H. Eisenhart, Jr., R. A. Eldridge, W. G. Felton, W. E. Fowler, August 
G. Gutheim, William J. Hirsch, Herschel Hollopeter, H. H. Huston, 
Edward T. Keen, L. F. Kemmer, F. W. Klos, W. A. Knight, John 
Knox, Walter W. Larkin, J. N. Lind, Thomas F, Lynch, H. H. Mar- 
sales, W. C. Masters, Paul V. Miller, H. H. Pratt, H. D. Rhodehouse, 
LE’. Bruce Ritchey, D. A. Rodefer, Roy H. Schultz, Arthur W. Todd, 


1 This report embraces also No. MC—C—1629, Iron and Steel Articles—Eastern Contract 
Carriers, and No. 31487, Iron and Steel Articles, Eastern Territory. 
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F. J. Walliser, FE. A. Weathers, Robert R. Wertz, G. Lloyd Wilson, 
Walter J. Willson, E. C. Youngberg, and John M. Zachara for inter- 
veners. 

REPORT OF THE COMMISSION 


By THE CoMMISSsION: 

Exceptions to the report proposed by the examiner, and replies 
thereto, were filed by the respondent railroads, by certain motor com- 
mon carrier respondents, and by some producers and receivers of iron 
and steel articles. The parties have been heard in oral argument. 
Our conclusions differ somewhat from those recommended. Excep- 
tions and requested findings not discussed in this report nor reflected 
in our findings or conclusions have been considered and found not 
justified. 

The three proceedings are investigations into and concerning the 
reasonableness, and the lawfulness otherwise, of the rates,? charges, 
rules, and regulations, maintained by rail and motor common carriers, 
and of the rates and charges and the rules, regulations, and practices 
affecting such charges, and the value of the service thereunder, of 
motor contract carriers, for the transportation, in interstate or foreign 
commerce, of the iron and steel articles listed in appendix A hereto, 
between points in Connecticut, Delaware, the District of Columbia, 
Kentucky, Illinois, Indiana, Maine, Maryland, Massachusetts, Michi- 
gan, Ohio, New Hampshire, New Jersey, New York, Pennsylvania, 
Rhode Island, Vermont, Virginia, West Virginia, and in that part of 
Wisconsin south and east of a line beginning at Menominee and Mari- 
nette and extending along U. S. Highway 41 to the junction with 
Wisconsin Highway 22, thence on the latter highway to Stiles Junc- 
tion, thence U. S. Highway 41 to Fond du Lac, thence U. S. Highway 
151 to Waupun, thence Wisconsin Highway 26 to Watertown, thence 
Wisconsin Highway 19 to Madison, thence U. S. Highway 151 to 
Dodgeville, thence easterly to Blanchardville, and thence south to 
the Wisconsin-I]linois boundary line, and in Iowa and Missouri on 
the west bank of the Mississippi River between Dubuque, Iowa, and 
St. Louis, Mo., inclusive, hereinafter called eastern territory. All 
of these carriers were made respondents. 

An investigation by the Pennsylvania Public Utilities Commission, 
its Investigation Docket No. 26, of the intrastate rail rates on iron and 
steel articles between points in that State, was heard jointly with 
these proceedings. 


2Unless otherwise indicated, rates, charges, costs, and differences therein are stated 
per 100 pounds. 
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In docket No. 17000 part 6, Jron and Steel Articles, 155 I. C. C. 
517, hereinafter sometimes called the original report, maximum rea- 
sonable rail rates, minimum 40,000 pounds, were prescribed on sub- 
stantially all of the iron and steel articles listed in appendix A hereto 
within all of official territory.’ Two scales of rates were prescribed, 
one for application within New England, and a slightly lower scale 
for application generally between other points in official territory 
and between such points and points in New England. These rates 
were established on May 20, 1930, and will be referred to as the basic 
17000 rates. As modified by the addition of subsequent general in- 
creases authorized in various ex parte proceedings, the basic 17000 
rates remained in effect generally until May 1, 1950. 

After World War IT intense competition developed among motor 
carriers in eastern territory, and between those carriers and rail car- 
riers, for iron and steel traffic. On May 1, 1950, for the expressed 
purpose of meeting motor competition, the railroads established re- 
duced rates, minimum 80,000 pounds, on a list of iron and steel articles, 
which has since been enlarged to include the articles named in groups 
1, 2, 3—A, 4, 5, 6—A, and 8-A of appendix A hereto, called list 2 articles, 
to alternate with the basic 17000 rates, minimum 40,000 pounds. These 
reduced rates were based on two distance scales, the lower applicable 
within central territory and the higher applicable within trunkline 
and New England territories and between those territories and central 
territory. 

The efforts of individual motor carriers to divert steel traffic to 
their lines by means of rates lower than those of their competitors, 
and the resultant efforts of the competitors to hold or regain the 
traffic by reductions in their rates, have become progressively more 
pronounced since the rail rates were reduced in 1950. The vast in- 
crease in the production and movement of steel articles since that time 
has also been a contributing factor. In April 1953, the so-called Spar- 
rows Point carriers * proposed to reduce their rates from Baltimore, 
Essex, and Sparrows Point, Md., to destinations in Pennsylvania, 
New Jersey, New York, Delaware, Virginia, and the District of 
Columbia to the bases of the 1950 reduced rail rates, largely to meet the 
competition of certain motor carriers parties to tariffs issued by Agent 
G. H. Dilla and a freight forwarder whose rates at that time were 

* As described in footnote 3 of the original report, at page 520. The instant proceedings 
embrace this same territory, as well as those portions of Kentucky, Michigan, and Virginia 
which were not included therein. 

* Baltimore-New York Express; Baltimore Transfer Co.; Motor Freight Express; Branch 
Motor Express Co.; Brooks Transportation Co., Inc.; W. T. Cowan, Inc.; Davidson 


Transfer & Storage Co.; Hicks Express, Inc.; Victor Lynn Lines, Inc.; Modern Transfer 
Co., Inc. ; Novick Transfer Co. ; Preston Trucking Co., Inc.; and Wooleyhan Transport Co. 
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lower than the reduced rail rates. The operation of these rates was 
suspended in Investigation and Suspension Docket No. M-4880, and 
an ancillary investigation, No. MC-C-1510, the title proceeding herein, 
was instituted into the lawfulness of the rates of other motor common 
carriers from and to the same points. The schedules suspended in 
I. and S. No. M-4880 were later canceled, and the proceeding was dis- 
continued in June 1953, but other and additional reductions were es- 
tablished and No. MC-C-1510 was broadened to include these 
reductions. 

On March 26, 1954, the rail carriers, again for the expressed purpose 
of meeting motor-carrier competition, established new 40,000-pound 
rates on list 2 articles which were lower than the basic 17000 rates, 
and reduced their 80,000-pound rates by from 1 cent to 5 cents under 
the new 40,000-pound rates. Thus, in effect, the railroads restricted 
the basic 17000 rates to apply only on the commodities named in groups 
3—B, 6—B, 7, and 8—B of appendix A hereto, called list 1 articles. These 
reductions were protested and suspension was declined, but the present 
investigations in Nos. 31487 and MC-—C-1629 were instituted into the 
lawfulness of the rates and charges of the rail lines and motor con- 
tract carriers, and No. MC—C-1510 was further broadened to embrace 
the rates and charges of all motor common carriers in the same 
territory. 

Production and distribution of steel articles—The production 
capacity of steel mills has increased materially since the basic 17000 
rates were first prescribed. Annual ingot capacity of all steel mills 
in the country rose from about 73 million net tons in 1930 to 91.8 
million in 1946, 99.9 million in 1950, 117.5 million in 1953, 124.3 mil- 
lion in 1954, and 125.8 million in 1955. Steel mills are located in 
15 of the States in eastern territory. Pennsylvania has 47 mills 
with an annual capacity on January 1, 1954, of over 34 million net 
tons. Ohio is next with 19 mills, having a production capacity of over 
24 million tons, There are 16 mills in Illinois-Indiana, 9 in New 
York, 5 in Michigan, 3 each in Maryland and Kentucky, 2 each in 
West Virginia and New Jersey, and 1 each in Delaware, Massachusetts, 
Connecticut, Rhode Island, and Virginia, with production capacities 
ranging from 12,000 to 25,768,700 net tons. The 18 companies re- 
ferred to a page 523 of the original report (since reduced to 14 through 
mergers) as controlling 85 percent of the ingot capacity in 1926, were 
in control of over 95 percent of the ingot capacity and production in 
official terrritory in 1953. 

Molten steel from the furnaces or converters is solidified into ingots 
which are then pit heated to a uniform temperature and hot rolled 
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into blooms, billets, and slabs. These semifinished articles are in 
turn hot rolled into a number of other products, such as plates, sheets, 
strips, coils, and bars. The greatest increase in production of hot- 
rolled products has been in sheets, strips, and coils for cold-reduced 
black plate and tin plate. The production of sheets, in millions of 
tons, increased from 11.8 in 1946 to 25.9 in 1953, and the production 
of strip coils for cold-reduced black plate and tinplate, and skelp, 
has more than doubled since 1942. A large part of tae hot-rolled 
sheets, strips, and coils is further reduced and finished by cold rolling. 
These three products accounted for about 43 percent of the total steel 
production in 1953. They are the most widely used of all finished 
steel products, and the most susceptible to motor transportation. The 
automobile industry is the largest user thereof, but substantial quan- 
tities are also used by manufacturers of furniture, household appli- 
ances, metal containers, and mechanical and electrical equipment. 
Other hot-rolled products that are widely used include plates, bars, 
structural shapes, and wire rods. In 1953 the companies controlling 
98.5 percent of the total production of finished steel products made 
87,855,803 shipments weighing 80,151,893 tons. 

Steel articles are widely distributed geographically but the major 
part is consumed in eastern territory. The greatest increases in 
consumption have been in Michigan and Ohio. That the consuming 
markets are numerous and widely scattered in eastern territory is 
indicated by the existence of about 25,000 metalworking plants em- 
ploying 20 or more persons, of which more than 17,000 are located 
in eastern territory. 

Value of steel articles —The value of steel articles, as well as the 
production thereof, has increased substantially since 1930. The com- 
posite finished steel prices, per 100 pounds, as shown in a leading 
metal-markets trade publication, for bars, plates, shapes, 26-gage 
cold-rolled sheets, pipe, wire nails, strips, and tinplate, were $2.32 in 
1930, $5.125 in 1953, and $5.243 in the first half of 1954. The 1953 
and 1954 prices are 220.9 and 226 percent, respectively, of the 1930 
prices. Studies made by our Bureau of Transport Economics and 
Statistics of the ratios of freight revenues to wholesale prices at 
destination of commodities transported by class I railroads, indicate 
that steel articles in classes 581, 583, and 587 of our Freight Commodity 
Statistics had average values per ton of $124.08, $154.09, and $166.30, 
respectively, in 1950, and $173.21, $132.42, and $209.63, respectively, 
in 1953. The ratios of freight revenues to such values were 10.41, 5.96, 
and 9.64 percent in 1950, and 7.80, 7.91, and 8.77 percent in 1953. Sim- 
ilar ratios for all commodities in the manufactures and miscellaneous 
group were 4.49 percent in 1950 and 5.91 percent in 1953. 
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Rates and rate histories—The present rail rates and the history of 
those rates have been discussed. It should be noted, however, that 
although the rail rates are predicated on the scales previously men- 
tioned, they are published as specific basing-point and group rates. 
The basing-point system and grouping were authorized in the original 
report. See also /ron and Steel Rates, 209 1. C. C. 657, and Jron and 
Steel in Central and Trunk Line Territories, 209 I. C. C. 699. The 
basic 17000 rates generally varied with mileage blocks, beginning with 
5 miles per block to 110 miles, 10 miles per block to 300 miles, 20 miles 
per block to 400 miles, 25 miles per block to 500 miles, and alternately 
30 or 35 miles per block for greater distances. The simple average of 
the 1930 rates is 26.59 cents, except within New England where it is 
slightly higher. Using this average as an index of 100, and com- 
paring it with the simple averages of the present rail rates discloses 
that the latter are the following percentages of the former: 

Present 17000 rates, 213.54 percent. 

Reduced 40,000-pound rates, 170.44 percent in central territory and 178.07 
percent in trunkline territory. 

Reduced 80,000-pound rates, 173.68 percent in 1950 and 154.87 percent in 1954 
in central territory, and 180.60 percent in 1950 and 162.05 percent in 1954 in 
trunkline territory. 

These data indicate that the basic 17000 rates have not been increased 
as much, percentagewise, as the composite finished-steel prices of 
various steel articles which, as pointed out, were 220.9 percent in 1953 
and 226 percent in the first half of 1954 of the 1930 prices. 

Prior to the publication of the 1954 rail-rate reductions, the rail 
carriers made a comprehensive investigation of the motor-carrier 
rates that were moving a substantial quantity of steel articles between 
various points throughout official territory. It disclosed that some 
of the motor rates were based on distance scales, but the majority were 
point-to-point commodity rates, and that the motor rates within central 
territory generally were lower than those in trunkline and New 
England territories. The selected rates were tabulated by mileage 
blocks, ranging from 5 to 535 miles within central territory and from 
5 to 835 miles within the remainder of the official territory and from 
and to central territory. The mileage blocks progress in the same 
manner as that used with the 17000 rates. Several rates, generally for 
different carriers and from and to different points, are shown for each 
mileage block, with rate differences ranging from 0.5 cent to 9.5 cents 
within a single block. 

The reduced 40,000-pound rail rates were based on the approximate 
level of the motor-carrier rates in each mileage block at which the 
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greatest volume of traffic was moving. For example, the 300-mile 
block in central territory showed motor rates ranging from 35 to 40.5 
cents between 22 origins and destinations, with the heaviest volume of 
traffic moving from and to about two-thirds of the points at rates of 
40 and 40.5 cents. Consequently, the 40,000-pound rail rate for the 
300-mile block in central territory was fixed at 40 cents. Consideration 
was given also to the desirability of constructing a scale with a rela- 
tively consistent rate of progression, with the result that the 40,000- 
pound rates are slightly lower for some blocks and slightly higher for 
others than they would have been if based solely on the motor rates 
that moved the greatest traffic volume. The reduced 80,000-pound 
rail rates were made uniformly 5 cents less than the 40,000-pound 
rates for distances over 104 miles, and from 1 cent to 4 cents less for 
shorter distances. 

The motor rates are subject to minimum weights ranging from 
20,000 to 32,000 pounds, and the most frequent combinations are alter- 
nating rates subject to 20,000 or 23,000 pounds and 32,000 pounds. The 
motor rates subject to the highest minimum weight were used by the 
rail carriers in establishing the reduced 40,000-pound rail rates, and the 
1954 reduced rail rates were restricted to apply on list 2 articles because 
the greatest volume of motor-carrier traffic consisted of such articles. 

There are a number of motor carriers, both common and contract, 
whose operations in eastern territory are confined largely or entirely 
to the transportation of steel articles. The contract carriers publish 
schedules of minimum rates or charges which must be actually main- 
tained and charged, and most of the common carriers publish their 
rates in their individual tariffs or through agents who specialize 
in the publication of tariffs for such carriers. The record mentions 
more than 200 individual or agency tariffs which name motor-carrier 
rates on steel articles between points within official territory. 

Prior to 1942 the rail rates and most of the motor rates published 
by the Central States Motor Freight Bureau and by the principal 
motor carriers of steel products within central territory were based on 
the original 17000 rates plus the 10-percent increase authorized in Ex 
Parte No. 125, subject to minima of 40,000 pounds by rail and 20,000 
pounds by motor. As a result of other general increases subsequently 
authorized, some of which were applied by some motor carriers and 
not by others, the parity in the rates was disrupted. As of January 19, 
1949, the basis 17000 rail rates had been increased 72 percent, whereas 
the motor rates had been increased only 45 percent. On June 1, 1950, 
after the rail-rate reductions became effective, some of the prior motor- 
carrier rates in central territory were made subject to a minimum of 
32.000 pounds on list 2 articles, and new rates from 3 to 5 cents higher, 
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minimum 20,000 pounds, were established on list 1 articles. Since the 
‘ail-rate reductions in 1954, some of the motor 20,000-pound rates in 
central territory have been the same as the rail 40,000-pound rates on 
list 1 articles, and the motor 32,000-pound rates have been higher than 
the rail 40,000- and 80,000-pound rail rates on list 2 articles. In ad- 
dition to those rates, the Central States Bureau has published what it 
refers to as depressed rates for some of its members which are in com- 
petition with other motor carriers, including carriers which participate 
in rates published by Agent Dilla. 

The Middle Atlantic Motor Carrier Conference publishes rates for 
its motor-carrier members in middle Atlantic territory, which em- 
bodies about the same area as rail trunkline territory, and between 
middle Atlantic and New England territories. Prior to 1950 fifth- 
class rates generally were applicable for the conference’s members. A 
few commodity rates were in effect, principally from the Baltimore 
urea, Claymont, Del., and Chester, Coatesville, Conshohocken, 
Phoenixville, and Pittsburgh, Pa., to the New York, N. Y., Phila- 
delphia, Pa., and Baltimore areas. In 1947, at the request of a shipper, 
the motor commodity rates from Sparrows Point to Philadelphia were 
reduced, but the reduced rates were higher than the rail rates. In the 
latter part of 1949, a substantial user of tinplate in Philadelphia began 
transporting its own traflic from Sparrows Point in leased trucks, and 
other consumers in the Philadelphia and New York areas soon began 
similar private-carrier operations. To meet this situation, the Spar- 
rows Point carriers reduced their commodity rates to these areas on 
December 5, 1949. 

Soon after the 1950 reduced rail rates became effective, one of the 
conference's members proposed that the conference carriers meet those 
rates. The proposal failed of adoption, and the proponent carrier 
withdrew from the conference and became a party to Agent Dilla’s 
tariffs, which generally contained lower rates than those published by 
the conference. In the fall of 1952, another conference carrier with- 
drew and became a party to the Dilla tariffs. That carrier and another 
which also participated in the Dilla tariffs began to divert traffic from 
the conference carriers. In addition, Motor Rail Company, a freight 
forwarder, was arranging for the transportation of truckload ship- 
ments of tinplate from Sparrows Point to the New York metropolitan 
area by contract with a motor carrier at rates lower than those pub- 
lished by any motor carrier or railroad. 

®In Motor Rail Co., Determination of Statua, 296 I. C. C. 205, we found that the opera- 
tions of the Motor Rail Company in arranging for the transportation of truckloads without 


any assembling, consolidating, or distribution service were not those of a freight forwarder, 
and it was ordered to cease and desist from such operations on and after December 9, 1955. 
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As indicated, in 1953 the Sparrows Point carriers proposed to 
establish reduced rates, minimum 28,000 pounds, on the exact level 
of the rail 80,000-pound rates, and those rates were suspended and 
later canceled. These same carriers, however, filed reduced rates from 
Sparrows Point to various destinations on the same level as the Dilla 
rates and the rates of another motor carrier which published its own 
rates. The reduced rates became effective on June 15, 1953. After 
a producer in the Pittsburgh district had informed the motor car- 
riers serving it that it would expect a similar level of rates, certain 
of the Pittsburgh motor carriers early in 1954 began a succession of 
reductions in their rates to New York City and some points in New 
Jersey. 

Since the publication of its first tariff containing only iron and steel 
‘ates, in September 1952, the conference has reissued that tariff six 
times in attempting to meet the rates published by Dilla and by indi- 
vidual motor carriers. In 1952 the conference received 77 proposals 
by member carriers for rate changes on steel articles, but independent 
uction was taken in only 1 instance. In 1953 there were 104 proposals 
and 34 independent actions, and in the first 9 months of 1954 the pro- 
posals were 154 and independent action was taken in 28 instances. A 
number of these embraced rates from and to hundreds of points, and 
many of the rates published were suspended. In 1953 and the first 3 
quarters of 1954, 20 carriers canceled their participation in the con- 
ference tariffs and joined in the lower rates published by Agent Dilla. 
Some of these serving the Pittsburgh area felt that this was the only 
alternative to losing all of their steel traffic. 

Agent Dilla publishes 2 tariffs containing rates on iron or steel 
articles in which about 100 motor common carriers participate. One 
of these applies within central territory, and the other applies within 
middle Atlantic territory and between that territory and central and 
New England territories. A majority of these carriers hold irregular- 
route operating authority, and over 90 percent of them are pre- 
dominately carriers of steel articles, the remainder being general and 
special commodity carriers. Together, they operate more than 1,000 
motor-vehicle units for the transportation of steel articles. 

Each of Dilla’s tariffs names rates on lists 1 and 2 articles from and 
to numerous key points and points grouped therewith. The rates are 
subject to minimum weights of 20,000 and 32,000 pounds on the lists 
1 and 2 articles respectively. Two different rates on each list of articles 
generally are named from and to the same key points, and four 
different rates are named from, to, or through New York. These differ- 
ent rates were published to meet the varying views of the participating 
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carriers, chiefly as to whether or not certain increases in their rates 
should be made. Some added 2 cents to their rates to offset a New 
York State tax, for which the application of surcharges was found 
unlawful in Surcharges, New Y ork State, 62 M.C. C. 117. 

These 2 tariffs also contain distance scales of rates on lists 1 and 
2 articles which generally are lower than the key-point or specific- 
commodity rates, and they are applied to distances determined by 
use of the household-goods carriers’ mileage guide. The scale rates are 
applicable from and to points to and from which no key-point or 
specific-commodity rate is expressly named or provided for under 
an intermediate rule. Some of the carriers, however, do not partici- 
pate in the application of the intermediate rule. The scale rates have 
broad application from and to various points or areas. For example, 
from Sparrows Point to destinations in New England the distance 
scales generally are applicable as the tariffs contain relatively few key- 
point or specific-commodity rates from and to these points. Generally 
speaking, the rates published by Agent Dilla are among the lowest of 
any rates maintained by motor carriers on iron and steel articles. 

In developing facts for use in their protest against the 1954 reduced 
rail rates, the motor carriers made a survey of all shipments of steel 
articles in list 2 which were transported by 115 motor carriers at their 
highest minimum-weight rates in July 1953. These carriers trans- 
ported over 70 percent of the total tonnage of steel articles moved 
within eastern territory by all motor carriers in that month. The 
data obtained in the survey were applied to the previously described 
railroad tabulation of motor-carrier rates within central territory. 
There were from 5 to 25 different rates for each mileage block, and 
there were wide ranges in such rates. In the 5-mile block there were 
6 different rates ranging from 4.3 to 6 cents, a difference of 1.7 cents, 
and in the 270-mile block there were 25 different rates ranging from 
28 to 57 cents, a difference of 29 cents. Shipments were transported 
from and to points for distances falling within each of the 56 mileage 
blocks between 5 and 735 miles. Origins and destinations varied from 
1 or 2 in some mileage blocks to as many as 228 in others. On the 
average there were 65.8 different origins or destinations and 15.5 dif- 
ferent rates for each mileage block, and the average rate between all 
points was 31.1 cents. 

The history of the motor rates in central and middle Atlantic 
territories discloses that the severe rate-cutting competition which 
brought about the institution of these investigations has been a com- 
paratively recent development, and that the extensive rate reductions 
by motor carriers in middle Atlantic territory in 1953 and 1954 were 
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inducted largely by competition between rival motor carriers and ship- 
per pressure, rather than by rail competition. The reduced rail rates, 
however, are considered by the Sparrows Point and Pittsburgh motor 
carriers as presenting a serious problem for them. Their proposals, 
hereinafter described, are intended to furnish a solution therefor, as 
well as for other problems with which they are confronted, including 
private- and water-carrier competition stressed by the Sparrows Point 
‘arriers. 

Division of traffic_—The rail carriers stress the fact that the volume 
of the iron and steel articles transported by them has not kept pace 
with the expansion in steel production. In 1953 steel ingot production 
was 193.3 percent of that in 1928, whereas the tons of steel articles 
(classes 581, 583, and 587 of the Freight Commodity Statistics) origi- 
nated by these respondents in 1953 were only 112.4 percent of the tons 
originated in 1928. The steel articles transported by the rail carriers 
were 63 percent of the steel ingot production in 1928, 37 percent in 
1952, and 34 percent in 1953. The revenue tons of steel articles 
(classes 581, 583, and 587) transported by 5 major rail lines in the 
last quarter of 1953 were 5.3 percent less than in the same quarter 
in 1941, whereas the production of ingots in the 4 major producing 
districts served by them was 41.2 percent greater. Some of the traffic 
has been diverted to water and private motor carriage, but most of 
it, over 88 percent, moves by railroads and regulated motor carriers. 

The rail respondents requested that the producers of iron and steel 
articles who account for about 80 percent of the production in eastern 
territory to furnish information as to all motor-carrier shipments 
weighing 20,000 pounds or more made by them in the week ended 
October 24, 1953. Based upon the information obtained from 20 of 
the largest producers, and upon the railroads’ records of rail shipments 
from the same origins in the same week, the volume moved by motor 
and rail of the articles in the various groups listed in appendix A was 
compiled. The compilation indicates that for articles in groups 1 
through 8—B the motor carriers transported 370,133 net tons and the 
rails 364,971 net tons in the test week. When extended on a yearly 
basis, the figures are 19,246,916 tons or 50.4 percent by motor and 
18,978,492 tons or 49.6 percent by rail. The compilation indicates that 
the motor carriers transported 73.1 percent of the articles in group 1, 
51.6 percent of the articles in group 2, and 59.9 percent of the articles 
in group 6—A, also that the rail carriers transported a majority of the 
articles in the other groups, ranging from 61.7 percent for group 4 
to 91.4 percent for group 7. 
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Certain motor carriers criticize the results of the rail study on the 
ground that the data used with respect to motor and rail shipments 
were not comparable. They undertook to show, by an analysis of the 
information obtained by the rail lines from the 20 producers and a 
study of available statistical data for all traffic of all producers, that 
the rail compilation grossly understates the volume of movement by 
‘ail. The result of their computation, which the rail lines consider 
unreliable, indicates that in 1953, for the articles in groups 1 through 
8-B, the motor carriers transported 21,326,000 pounds and the rails 
38,683,000 pounds. 

It is not possible to reconcile the differences in the figures obtained 
in these respective studies, but each shows that articles in groups 1, 2, 
and 6-A comprise a very substantial part of the motor-carrier tonnage. 
More reliable information as to tonnage and shipments was presented 
by a witness for producers operating plants with 89 percent of the 
total ingot capacity in eastern territory. Sixteen of the largest steel 
companies with an annual ingot capacity of 99,960,720 tons as of 
January 1, 1955, reported the shipments made by them of articles in 
groups 1, 2, 3—A, 4, 5, 6-A, and 8-A for stated periods between October 
1, 1954, and January 22, 1955. These are the articles on which the 
1954 reduced rail rates apply. The total tonnage of the articles re- 
ported by these companies, converted to an annual basis, indicates that 
the traftic was divided as follows: 


| Tons | Percent 





Rail: 
SIN. <nis cnkindinn Sted Scie calaeiicitalned neal teas cede miei 18, 383, 526 | 43.2 
en. do dskidcchbwheneddhan L 6, 308, 881 14.8 
Total rail......-- SUTRTwLil Dae 24, 692, 407 | 58.0 
Motor: : Deh RLtO9 2 
Interstate (regulated) — po eee ee eee ere » 10, 123, 099 | 23.8 
Interstate (unregulated). .......______-- 3h. ie! Fis 1, 247, 256 | 2.9 
Intrastate (regulated)..............-.-- ; bs Sl a thaces 2, 764, 726 6.5 
Daereistate (abraeetet 5 2 oh hl ie Sk 2, 796, 780 6.6 
WOU Wisi ii ibe FA ess J ORL. BLe i 16, 931, 861 | 39.8 
Barge: | ’ ‘ dial 6 
a a as i cick allt oliteibaciainea det ee 913, 360 | 2.1 
Unregulated... - d5- ddd bk l. £83 : fia BOCs 26, 052 | 1 
Dete) barge. ..ius....s/- 44 Ssistietiila.n. é 939, 412 23 
Renn titel 66. sigde- di cencb ind ohindcs i] 42,563, 080 100.0 


Disabilities of rail service.—The shippers and receivers of steel 
articles generally load and unload both rail cars and motor trailers, 
and various articles, such as wire, nails, and spikes, move in boxcars 
and closed vans. However, a considerable portion of the traftic, in- 
cluding sheets, strips, and coils, are loaded in open-top rail cars and in 
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trailers in strapped bundles weighing several thousand pounds each. 
Since World War II, the receivers of the latter articles have required 
that when rail service is used the bundles be wrapped in heavy water- 
proof paper, and that, after loading and bracing in the cars, the 
bundles be shrouded with similar paper. The producing mills charge 
5 cents for wrapping and 5 cents for shrouding on bundles weighing 
10,000 pounds or more, which charges are borne by the receivers. This 
service is required to protect the articles from foreign matter, marking 
or scratching of the surface, rust, and corrosion. The average cost of 
necessary blocking and bracing of rail shipments is estimated to be 4 
cents for loading and 8 cents for unloading an 80,000-pound load. 
When these shipments are moved by motor carriers the bundles are 
fastened to the trailer floor by means of chain binders or other devices 
furnished by the carrier, and are covered by a tarpaulin or other pro- 
tective material also furnished by the carrier. Some receivers require 
that truck shipments be wrapped, but in most instances such ship- 
ments require no wrapping, shrouding, blocking, or bracing. The 
‘ail carriers have experimented with cars equipped with removable 
sectional tops, and with tarpaulins and plastic covers, in an effort to 
eliminate the need for wrapping and shrouding, but so far they have 
not been successful in these efforts. The use of removable tops is not 
practicable in the plants of some shippers and receivers, and when 
tarpaulins or plastic covers are used they must be fastened by the 
shippers and removed by the receivers at extra labor cost to them. 
Experience has indicated that when such coverings are used they 
generally are soon lost or torn so as to be unserviceable. 

Motor-carrier service is faster and more regular than rail service. 
Shipments ordinarily can be transported in a matter of hours by motor, 
as compared with days by rail. The lower minimum weights to which 
the motor rates are subject are also of importance to many receivers 
in that they permit them to maintain smaller inventories, with result- 
ing substantial reductions in capital investment. In many instances 
the flexibility of motor service has enabled receivers to reduce plant 
handling costs, as the motor shipments can be and are unloaded at 
the point of use, whereas rail shipments must be unloaded at 
fixed locations. Damage to steel while in transit by rail is not un- 
common, but it rarely occurs when motor service is used. 

In 1953 the rail carriers conducted a survey among various receivers 
of iron and steel articles in an attempt to learn why they used motor 
and water service. Replies to questionnaires from 703 receivers whose 
shipments total about 1,200,000 tons a month, indicate that between 
52 and 56 percent of the tonnage moved by motor carriers, and that the 
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principal factors which influenced the use of motor service were lower 
‘ates, faster service, reductions in plant handling costs, inventory costs, 
and damage claims, and the lack of a requirement for wrapping and 
shrouding. About 25 percent of the motor tonnage and about 7 per- 
cent of the rail tonnage consisted of articles which require wrapping 
and shrouding when moved by rail. 

Carrier costs —The rail carriers made a study to determine their 
costs of transporting iron and steel articles within eastern territory. 
The costs were developed by the use of a formula designated as Rail 
Form A and applied to their 1952 operating statistics, with an adjust- 
ment to reflect increases in wages, materials, and supplies as of Janu- 
ary 1,1954. The unit costs developed by the use of that formula were 
weighted 25 percent for boxcars and 75 percent for open-top cars to 
obtain a composite unit cost which reflects the relative amounts of 
traffic moving in each type of car, The results of the study are shown 
in the table below. The costs in column A are based on 61,670 pounds 
and those in column B on 99,357 pounds, the average weights of the 
iron and steel articles moved by 3 large eastern railroads at rates 
subject to minimum weights of 40,000 and 80,000 pounds, respectively : 








| Out-of-pocket costs | Fully distributed costs 
Distance eR eh eae wef 20, 1s iepenet  seaeer were 
Al B! A? B: Al B! | A? | B? 
debitbpndihtpte chit tpt dno te piihtpahts—pbibdilseaes rire ont dais dette 5 
Miles Cents Cents | Cents Cents Cents | Cents Cents Cents 

i eee - 8.1 | 5.4 | 9.4 | 6.2 9.4 6.7 11.2 | 7.9 
SLs. > need o> bererts< 9. 0 6.0 | 10.4 6.9 | 10. 5 | 7.5} 12.5 | 9.0 
al eat 9.9 6.6 | 11.5 too 11.6 8.4 | 13.8 | 10.0 
100 : 10.8 7.3 12.5 8.4 | 12.7 | g.2 | 15.1 | 11.0 
150... .- ‘ 12.5 8.5 14.6 9.9 | 14.9 10.9 | 17.8 | 13. 1 
200... . 14.3 9.8 16. 6 11.4 | 17.0 12.5 | 20. 4 15.2 
250... 16.1 M1 18.7 12.9 | 19. 2 | 14,2 | 23.0 17.2 
a : 17.9 12.4 20.7 14.4 | 21.4 15.9 | 25.7 19.3 
BARS? 19.6 13.4 22 15.9 23.5 17.5 | 28.3 | 21.3 
os. ie deol 21.4 14.9 21.9 17.3 25.7 | 19.2 30.9 23.4 
ei. 23.2 16. 2 26.9 18.8 27.9 | 20.9 | 33.6 25.4 
SP. ao aced : 24.9 17.4 29. 0 20. 3 30.0 | 22; 5 | 36. 2 27.5 
Gist. oll 28. 5 20.0 33.1 23.3 34.4 | 25.8 | 41.5 | 31.6 
ae Ae ‘Aas, 32.0 22. 5 37.2 26. 2 38. 7 | 29, 2 46.7 | 35.7 
800. ___. yeu 35. 6 | 25.1 41.4 20.2 43.0 | 32.5 | 52.0 | 39.9 
Ge as 39. 1 27.6 45.5 32,2 | 47.3 35.8 | 57.3 | 44.0 
i ee5 ht 42.6 30.2 49.6 35.2 | 51.7 3Y. 2 | 62. 5 | 48.1 
eee 46.2 32.7 43.7 38.1 | 56.0 | 42. 5 67.8 | 52.2 
1,90. 4 , | 49.7 35.2 57.8 41.1 60.3 | 45.8 73.1 | 56.3 
Rey. ok | 53.3 37.8 62.0 44.1 4.7 | 49.1 | 78.3 60. 4 
Bs aed oel 56,8 40.3 it 47.0 | 69.0 | 52.5 83.6 | 64.5 
LU eeek' , 60.3 42.9 70.2 50. 0 74.3 55.8 88.8 68.7 


| 





| 
| 


1 Excluding any return on investment. 

2? Including a 6-percent return on investment. 

The fully distributed costs shown above are lower than the costs 
for the same distances for 30- and 50-ton loads shown in our Cost 
Finding Section’s rail carload cost scales for box and gondola or 
hopper cars in the eastern district as of January 1, 1954, and it is 
not possible to reconcile these differences. However, the underlying 

68 M.C. C. 


92433 O—57 —7T 








86 SURFACE TRANSPORTATION 


data on which the rail carriers’ study are based were made available to 
other interested parties, and none of them objected to the study. Costs 
based on the minimum weights of 40,000 pounds and 80,000 pounds 
applicable to the rail rates here under consideration would be some- 
what higher. 

Our Cost Finding Section made a study of the cost of transporting 
iron and steel articles by motor contract carriers. The study is based 
on the operating expenses, rents, and taxes, excluding income taxes, 
for 1953 of 12 class I contract carriers engaged principally in trans- 
porting iron and steel articles in central, middle Atlantic, and New 
England territories. The unit terminal and line-haul costs and the 
total costs, excluding any profit or return on investment, for selected 
sizes of shipments and given distances, as determined in this study, 
are shown in appendix [3 hereto. Costs for other distances can be 
computed by use of the unit costs. 

This study is criticized on the grounds that it embraces only 12 
carriers, and fails properly to segregate line-haul and terminal costs 
which do not vary directly with the length of the hauls. The Cost 
Finding Section intended to include all class I contract carriers that 
transported a substantial volume of steel articles, but some were 
omitted because the necessary data relating to their operations were 
not available. Motor-carrier cost data introduced by others indicates 
that the cost section’s study probably overstates the unit line-haul 
costs and understates the unit terminal costs, with the result that the 
study overstates the total costs for the long hauls and understates the 
total costs for the short hauls. 

The rail respondents also made a study of the costs of 14 class I 
motor common carriers operating in eastern territory. Ten of these 
“arriers transported iron and steel articles exclusively, and over 95 per- 
cent of the total traffic of all 14 consisted of such articles. The study 
is based on the 1953 operating expenses of the carriers, and costs were 
developed for the transportation of 30,000- and 40,000-pound loads. 
The results of the study show out-of-pocket costs ranging from 6.5 
cents for 30,000-pound shipments and 5.3 cents for 40,000-pound ship- 
ments for 25 miles to 21.2 cents and 16.3 cents for 100 miles, 40.7 and 
531 cents for 200 miles, 60.2 and 45.6 cents for 300 miles, 79.7 and 60.3 
cents for 400 miles, and 99.2 and 74.9 cents for 500 miles, without any 
return on investment. With the inclusion of a 6-percent return on 
investment, these respective costs were increased to 6.6 and 5.3 cents for 
25 miles, 21.3 and 16.4 cents for 100 miles, 41 and 31.2 cents for 200 
miles, 60.6 and 45.9 cents for 300 miles, 80.3 and 60.7 cents for 400 
miles, and 99.9 and 75.5 cents for 500 miles. Additional costs were 
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developed for distances as high as 1,500 miles. This study is objected 
to on the basis that the costs shown therein are predicated on operating 
factors which are not supported by the record, and available informa- 
tion in tlie carriers’ annual reports tends to indicate other transporta- 
tion characteristics. The cost study fails to reflect a load factor 
associated with the iron and steel traffic handled by these carriers and 
does not recognize a difference in loading and unloading costs for 
various weight shipments. 

The Sparrows Point motor carriers employed the services of an 
experienced transportation cost analyst in making a study of their 
costs. Ten of the 13 carriers each furnished information (1) for each 
shipment of steel articles transported by them from Baltimore and 
Sparrows Point during the last 2 weeks in September and the first 
2 weeks in October 1953, the time required for pickup, line-haul, and 
delivery services, the wages paid to the drivers for the performance 
of these services, and the expense incurred for cargo insurance; and 
(2) the time required and the drivers’ wages paid for the return move- 
ment of each trailer, stated separately for the loaded or partially 
loaded and for the empty portion of the return movement. The 
drivers’ wages were increased to reflect (1) the wages of supervisors 
directly assignable to pickup, line-haul, and delivery services, social 
security taxes for drivers and supervisors, and expenses for work- 
men’s compensation; (2) time costs for vehicle license and registra- 
tion fees; and (3) an increase of 7 percent for pickup and delivery 
service and 4 percent for line-haul service to cover nonproductive 
time. Costs per service unit for fuel and oil, vehicle rental payments, 
maintenance, depreciation, liability insurance, and general overhead 
and billing were developed from the 10 carriers’ annual reports to 
us for the year 1953. 

The end result of this study is a statement on two different bases 
of fully distributed costs, excluding return on investment or profit. 
Basis I charges the steel traffic only with the cost of the one-way 
movement thereof, and on a pound-mile basis in instances where other 
traffic was loaded on top of the steel. Basis II apportions the line- 
haul costs for the round-trip movement on a pound-mile basis be- 
tween (@) the iron and steel traffic on the outbound movement, and 
(6) the other traffic transported on the return movement. The iron 
and steel traffic was charged with all pickup and delivery costs which 
it created. Because basis I does not contribute anything to the re- 
turn movement and basis II reflects return costs on a weight instead 
of a space basis, the cost analyst expressed the view that the proper 
measure of cost assignment lies between basis I and basis IT. 
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The witness concludes that basis II overstates the costs. How- 
ever, this could be true only in those instances where the return load 
fills the vehicle to its weight or space capacity. The record indicates 
that the return loads are somewhat less than the weight capacity of 
the vehicle and probably less than the space capacity. For this reason 
it is concluded that basis II more nearly represents the cost of han- 
dling iron and steel by general commodity carriers. 

The number and total weight of the shipments of iron and steel 
articles included in the study, the miles and hours of service used in 
the transportation of the shipments, the pickup and delivery, line- 
haul, cargo insurance, clerical (billing), and total costs of the 10 
carriers, and the ratios of the total costs to the revenue, are set forth 
in appendix C. 

The average costs per 100 pounds of the shipments to 15 destina- 
tions or destination groups, as developed in the study, are as follows: 
pickup and delivery, 8.31 cents, loss and damage, 0.11 cent, clerical, 
0.11 cent, making a total of 8,53 cents independent of distance; line- 
haul, 13.07 cents under basis I and 15.3 cents under basis II, total 
direct costs 21.61 cents under basis I and 23.83 cents under basis IT, 
and total costs 25.11 cents under basis I and 27.97 cents under basis 
II. Costs for representative mileage blocks computed in accordance 
with basis II are set forth in apendix C-1. 

Revenue from iron and steel articles—With the possible exception 
of bituminous coal, iron and steel traffic is and has been the most 
important revenue-producing traffic of the rail respondents. In 
1953 the railroads in the eastern district, including the Pocahontas 
region, obtained about $404 million, or 10.19 percent of their gross 
freight revenue, from the transportation of iron and steel articles. 
Manufactured iron and steel (classes 581, 583, and 587) accounted 
for $306,318,669 or 7.73 percent of their total freight revenue. Of 
their total freight revenues in 1953, iron and steel traffic produced 
10.8 percent for The Pennsylvania Railroad Company, 19.6 percent 
for The Pittsburgh and Lake Erie Railroad Company, 10.4 percent 
for the Lehigh Valley Railroad Company, 9.9 percent for The New 
York, Chicago and St. Louis Railroad Company, 9.1 percent for the 
Erie Railroad Company, 8.9 percent for The Baltimore and Ohio 
Railroad Company and the Reading Company, and 6.6 percent for 
The New York Central Railroad Company. 

A survey made by a group of motor carriers disclosed that in 1952 
there were 89 motor carriers in eastern territory each of which trans- 
ported 40,000 tons or more of steel articles. In 1953, 56 large motor 
common carriers had total revenues of $176,542,000 from about 18 mil- 
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lion tons of traffic. Of this, $71,488,000 were dervied from almost 10.5 
million tons of steel articles. Their average operating ratio in that 
year was 99.7 percent. In the first and second quarters of 1953, respec- 
tively, these carrier transported 2,754,00 and 2,903,000 tons of steel 
articles, from which they derived 41 and 40 percent of their total rev- 
enues. In the same quarters in 1954 they transported 1,831,000 and 
1,621,000 tons, which accounted for 35 and 32 percent of their revenues. 
They are of the view that this decline was due in part to a general 
decline in steel shipments and in part to the 1954 reduced rail rates. 
Until recently, there was a substantial increase in the production of 
steel articles since the first half of 1954, but the extent, if any, to which 
this resulted in a greater volume of traffic for these carriers is not of 
record, 

Financial condition of steel producers.—As indicated, the production 
of steel increased substantially in recent years. In 1953, the net income 
of 25 of the largest producers averaged 9.54 percent of their capitaliza- 
tion, and their net profit averaged 5.63 percent of their net. sales. 

Proposals of the respondents.—The rail respondents, except The 
Chesapeake and Ohio Railway Company, originally proposed new 
scales of rail rates on list 2 articles for minima of 40,000, 80,000, and 
100,000 pounds, which would have resulted in increases ranging up to 
7 cents depending upon distance and the weight of the shipment, but 
they proposed no change in their rates on list 1 articles. They also pro- 
posed that minimum rates be prescribed for motor common and con- 
tract carriers on a basis not less than 5 cents above the rail 40,000-pound 
rates, which generally would have resulted in motor rates 10 cents 
higher than the rail 80,000-pound rates and 15 cents higher than the 
rail 100,000-pound rates. 

The Chesapeake & Ohio took a position somewhat different from 
the others. It opposed the increases suggested by the other rail lines 
and the prescription of minimum reasonable rates for any of the re- 
spondents. It urged that greater differentials than now exist under the 
motor rates are necessary for the rail carriers to compete effectively, 
and favored differentials on a selective basis so as to compete more 
effectively for particular movements of traffic. It urged also that the 
railroads be left free to meet the competition of water carriers, private 
carriers, and intrastate motor carriers, 

The examiner found that the motor-carrier rates on lists 1 and 2 
articles and the rail rates on list 2 articles are in contravention of the 
national transportation policy, and are unreasonably low and less than 
reasonable minimum rates to the extent that they are lower than the 
rates set forth in appendix F to his proposed report. Generally, this 
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proposal would have required the establishment of an exact parity 
between the rail rates, minimum 40,000 pounds, and the motor rates, 
minimum 28,000 pounds, at the level of the basic 17000 rates with the 
addition of all general increases except those authorized in Ex Parte 
No. 175 and later, and would have permitted differentials varying with 
distance, but not more than 5 cents under the prescribed rail 40,000- 
pound rates on rail shipments of 80,000 pounds or more. 

After the service of the proposed report, the rail carriers filed 
exceptions thereto and reconciled their differences. They now advo- 
cate a uniform course of action. Briefly, their position is that we 
are not warranted in prescribing any rail rates on the ground that 
their rates* have been shown to be reasonable and lawful, but that 
the motor-carrier rates are in a chaotic condition and unreasonably 
low by reason of their noncompensatory nature and their burdensome 
and depressive effect. They advocate the prescription of minimum 
reasonable motor-carrier rates on the basis of their costs of operations, 
but believe that this should be done on a temporary basis. They sug- 
gest the issuance of a temporary order which, by its own terms, would 
expire after a reasonable length of time, possibly a year, after which 
the rates of all carriers would be free to respond reasonably to what- 
ever conditions the future might hold. 

One rail respondent, the Chicago, Milwaukee, St. Paul and Pacific 
Railroad Company, urges that the rail rate on tinplate or terneplate, 
minimum 100,000 pounds, from Gary, Ind., to Oconomowoc, Wis., 
should not be disturbed as this rate was found not shown to be lower 
than a minimum reasonable rate or to constitute an unlawful or de- 
structive competitive practice in Emery Transp. Co. v. Baltimore & 
O. R. Co., 292 I. C. C. 346, decided April 26, 1954. The rate there 
approved was 19.55 cents, minimum 100,000 pounds, which was later 
increased to 21 cents. 

A group of motor carriers operating within and from and to points 
in central territory, sometimes called the central-eastern carriers, are 
of the opinion that the present rates on steel articles not only are in 
a chaotic condition, but are unduly preferential and prejudicial both 
as to origins and destinations and as to articles in lists 1 and 2. They 
urge that minimum reasonable rates on a distance-scale basis be pre- 
scribed on a single list of steel articles embracing the articles listed in 
appendix A, except the semimanufactured articles, for all respondents, 
both motor and rail, subject to a minimum of 20,000 pounds, with the 


®On December 31, 1955, the rail lines increased their rates generally by 2 cents for 
distances up to 665 miles within central territory, and for distances up to 500 miles within 
the remainder of official territory and between the latter and central territory. For 
greater distances there were either no changes or slight increases or reductions. 
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provision that such rates may be reduced by 3 cents on shipments sub- 
ject to a minimum of 82,000 pounds and by 6 cents for 80,000 pounds. 
They propose a scale on the general level of the 17000 rates, including 
all general increases but with a modified rate of progression. Their 
proposed scale’? is shown in appendix D hereto. They contend that 
the scale should be applied to the rail distances tised in applying the 
17000 scale, and that the origin groupings of the 17000 scale should 
be followed subject to such changes as may be necessary by reason of 
differences between the mileage-block progression in the proposed 
scale and the 17000 scale. They urge that rates on their proposed 
scale are necessary to produce additional revenue for the respondent 
motor carriers, 

The Middle Atlantic Conference recognizes that its members hold 
divergent views as to the action which should be taken in these proceed- 
ings. However, at a meeting of its general rate committee a decision 
was reached that the conference should advocate the prescription of 
minimum reasonable rates on the basis of the 17000 rates with all 
general increases authorized prior to Ex Parte No. 175, that such rates 
should apply on all articles in appendix A, except the semifinished 
articles, for all respondents, subject to minimum weights of 28,000 
pounds for motor carriers and 40,000 pounds for rail carriers, with 
rates 3 cents higher for motor carriers which establish minima less 
than 28,000 pounds, and that the rail distances and grouping of origins 
and destinations which were used in establishing the 17000 rates should 
be used by all respondents. It strongly urges that the rates be pub- 
lished as point-to-point rates rather than as a distance scale. In 
support thereof, it refers to a number of instances where different 
persons have arrived at different rates from and to the same points in 
applying the distance-scale rates published in the Dilla tariffs by 
reason of computing different distances. 

The scale of rates proposed by the conference is shown in appendix 
D hereto. It differs generally from the seale proposed by the group of 
motor carriers within central territory in that it provides higher rates 
for the short hauls up to 20 miles and lower rates for greater distances. 

The Pittsburgh carriers contend that a rate war now exists between 
the rail and motor carriers, and that a minimum-rate order should be 
entered. They are interested in the prescription of rates from the 
Pittsburgh area which will be on relatively the same basis as from 
Sparrows Point, and they vigorously oppose the publication of mileage 

TOn exceptions, these carriers propose a scale which would be uniformly 5 cents less 
than the rail 40.000-pound rates in effect prior to the 1954 reductions, with minima of 


40,000 pounds for rail and 32,000 pounds for motor, for distances of 100 miles or more, 
and 2 cents less for shorter distances, 
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scales such as those in the Dilla tariffs, regardless cf the levels of the 
rates. They argue that distance scales published by Agent Dilla result 
in “shotgun” rates applying between various points in all directions 
regardless of the volume and frequency of the movement of traffic, or 
of commercial necessity or carrier competition or both. They insist 
that we should prohibit the publication of such scales of rates, and 
contend that the carrier competition which was induced by such rates 
precipitated the institution of No. MC-C-1510 long prior to the 1954 
rail-rate reductions. These carriers are in full agreement with the 
proposal of the conference. 

The Sparrows Point carriers believe that reasonable minimum rates 
should be prescribed, but are of the opinion that the bases proposed by 
the other respondents generally are so high that the traffic from 
Sparrows Point would be diverted to private motor and barge trans- 
portation and thereby jeopardize the continuance of their operations. 
They stress the importance to them of this traffic. In 1953 the iron and 
steel traffic of 8 of these carriers from Sparrows Point accounted for 11 
percent of their total traffic and 35.7 percent of their outbound traffic 
from the Baltimore area. They agree that competitive producing 
points normally should be accorded rate equality, but in view of the 
present and potential nonregulated carrier competition from Sparrows 
Point, they urged that rates based on the scale proposed by them should 
be prescribed as the minimum from Sparrows Point to all destinations 
in middle Atlantic territory within 300 miles thereof for both rail 
and motor carriers. 

The scale proposed by the Sparrows Point carriers is set forth in 
appendix D hereto. In devising their scale these carriers used the 
average pickup and delivery direct cost of 8.53 cents, and the average 
line-haul direct cost per vehicle-mile of 30.278 cents, determined by 
dividing the total direct line-haul costs shown in line 20 of appendix 
C by the total number of miles shown in line 15. These costs were in- 
creased 18 percent, or to 10.07 and 35.73 cents, to cover general over- 
head costs. A line-haul cost per 100 pounds per mile was determined by 
dividing 35.73 cents by the average hundredweight of the shipments, 
330, which resulted in 0.1083 cent. To reflect increased labor costs in 
1954 the pickup and delivery cost was increased 8 percent, or to 10.88 
cents, and the line-haul cost was increased 5 percent, or to 0.1137 cent. 
The top mileage in each block of the scale was multiplied by the 
line-haul cost of 0.1137 cent, the pickup and delivery cost of 10.88 cents 
was added thereto, and the result was increased 10 percent to represent 
profit. 
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These carriers urge that the prescribed rates be made applicable to 
a single list of iron and steel articles subject to a minimum weight of 
30,000 pounds. They contend that the maintenance of 2 lists with 2 
levels of rates results in the articles in the higher rated list subsidizing 
those in the lower rated list. They advocate the use of rail distances 
as being more reliable and accurate than highway distances, and 
contend that the disabilities on which the rail lines rely in support of 
lower rail than motor rates on certain articles are self-imposed and 
can be overcome by properly designed rail cars or by other means. 

Agent Dilla estimates that the carriers for which he publishes rates 
have lost about 25 percent of their steel traffic since the 1954 reduced 
rail rates became effective. This estimate is based on information 
from the carriers that since that time approximately 25 percent of their 
vehicles were idle, whereas in 1953 practically all of their vehicles 
were in use. Agent Dilla does not advocate any particular level of 
rates. 

Positions of interveners.—A joint statement of their interest and 
position was made on behalf of 19 producers of steel articles named 
in the footnote,® which operate plants having 89 percent of the total 
ingot capacity in eastern territory. They emphasize that freight 
charges are a large part of the delivered cost of steel articles; that the 
net cost to a receiver in a competitive market is frequently deter- 
mined by the delivered cost from the nearest producing mill; that the 
producers with the more distant mills generally absorb the excess in 
freight charges over those from the mill nearest the receiver, in 
which event the receiver is directly interested only in the cost from the 
nearest mill; and that therefore the producers have a direct and vital 
interest in the levels of and the relationships between the transpor- 
tation rates as a whole. 

These producers urge that the present rail rates are just, reasonable, 
and otherwise lawful, and that no conditions have been shown in this 
record which justify or require any action on our part with respect 
thereto. They contend also that the motor rates are within the zone 
of reasonableness, and submit that the only defects therein are the 
wide variations for comparable services and the frequent fluctuations 
in such rates. They assert that these difficulties may be resolved by 

8 Allegheny Ludlum Steel Corporation, Armco Steel Corporation, Babcock & Wilcox 
Company—Tubular Products Division, Bethlehem Steel Company, The Colorado Fuel & Iron 
Corporation—Eastern Division, Crucible Steel Company of America, Granite City Steel 
Company, Inland Steel Company, Jones & Laughlin Steel Corporation, Lukens Steel Com- 
pany, The National Supply Company, Newport Steel Corporation, Pittsburgh Steel Com- 
pany, Republic Steel Corporation, Sharon Steel Corporation, United States Steel 


Corporation, Weirton Steel Company, Wheeling Steel Corporation, and The Youngstown 
Sheet & Tube Company. 
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the establishment of rates which primarily reflect costs consider- 
ations, both as to the level of the rates and their relationship for dif- 
ferent distances. They suggest that a finding be made as to a just 
and reasonable scale for motor-carrier rates based on motor-carrier 
costs, but that such a scale be not prescribed as a minimum. The 
action thus advocated, they argue, would lead to a more orderly 
motor-carrier rate structure without freezing rates that could not 
readily be changed to meet changing conditions. 

Strong objections are raised by the producers to the increases pro- 
posed by the examiner for list 2 articles. They point out that the 
increases on 40,000-pound shipments would range from 2.7 percent 
between 600 and 700 miles to 27.6 percent between 50 and 100 miles, 
and average 17.1 percent between 1 mile and 700 miles in trunkline 
territory. In central territory increases on similar shipments for 
the same distances would range from 7 to 42.8 percent and average 
21.5 percent. On 80,000-pound shipments the increases would range 
from 2.9 to 48.9 percent and average 25.7 percent in trunkline ter- 
ritory, and from 7.6 to 61.8 percent, averaging 30.9 percent, in central 
territory. The basic 17000 rates, including Ex Parte No. 175 and 
prior increases, are considered by the producers as maximum reason- 
able rates. Based on the average load of 61,670 pounds per car for 
list 1 articles, these rates yield car-mile revenues ranging from 340.4 
cents for 25 miles to 95.03 cents for 500 miles. Based on the average 
load of 99,357 pounds per car for list 2 articles, the rates proposed 
by the examiner for these articles would produce car-mile revenues 
ranging from 437.16 cents for 25 miles to 123.2 cents for 500 miles. 
The producers urge that rates which produce such a high level of 
revenues cannot properly be imposed as minimum rates on iron and 
steel articles moving in such large volume. 

The producers also urge that the rates proposed by the examiner 
would markedly change commercial relationships. For example, 
within trunkline territory the present 80,000-pound rates are 13 cents 
for 50 miles and 18 cents for 100 miles. Under the proposal, these re- 
spective rates would be increased to 17 and 29 cents. Between 2 com- 
peting producers located 50 and 100 miles from a common market, the 
more distant producer has a disadvantage of 5 cents today which would 
be increased to 12 cents under the proposed rates, thereby increasing 
his disadvantage by 7 cents. Between producers located 50 and 400 
miles from a common market the more distant producer’s disadvan- 
tage would be increased by 5 cents, but if they were located 150 and 
450 miles from the common market the more distant producer’s disad- 
vantage would remain unchanged. While the distances referred to 
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are not intended to refer to any particular origins or destinations, the 
producers state that they are representative of the commercial rela- 
tionships which affect the sale and distribution of millions of tons 
of iron and steel articles in eastern territory. They assert that the 
change in relationships was not expected by them and urge that if 
the relationships must be disturbed it be done in a separate proceeding 
where each producer and received will have an opportunity to pro- 
tect its own particular interests. 

Two of the producers, United States Steel and Sharon Steel, urge 
that any rates prescribed for motor carriers should be based on high- 
way distances. They assert that in many instances the highway 
distances between given points are less than the rail distances, and 
contend that this is one of the inherent advantages of motor trans- 
portation which should inure to the benefit of shippers and receivers. 

The Lincoln Electric Company receives substantial quantities of 
steel articles at its plant in Cleveland, Ohio, from which it makes out- 
bound shipments of welding rods. It argues that the evidence of 
record fails to show the existence of a rate war or rate chaos, or of 
destructive competition, and that in view of private motor carriage, 
water transportation, and extensive intrastate transportation of steel 
articles, the issuance of a minimum-rate order is impractical. The 
Mullins Manufacturing Company operates plants at Warren, Cincin- 
nati, and Salem, Ohio, and Pittsburgh, where it makes steel kitchen 
equipment, automobile stampings, porcelain and enamel products, and 
ordnance material. It receives about 75,000 tons of steel a year, mostly 
sheets and bars, at its Warren and Salem plants. All of this traffic is 
transported by motor carriers, and about half of its shipments move 
in intrastate commerce. It uses motor service because this results in 
lower delivered costs than rail service. It also argues that the present 
rates are not in a chaotic condition, and opposes the issuance of a 
minimum-rate order. 

The Pittsburgh Screw and Bolt Corporation operates factories at 
Pittsburgh and Norristown, Pa., and Gary, Ind., where it receives 
bars, rods, and wire. It manufactures bolts, nuts, rivets, and screws 
which are shipped principally to destinations in Pennsylvania, Mich- 
igan, West Virginia, Ohio, Indiana, and New York, both by rail and 
motor carriers. About 10 percent of its inbound steel originates in 
Ohio and the remainder in Pennsylvania. The Lawson and Sessions 
Company manufactures industrial fasteners at Cleveland and Kent, 
Qhio, where it receives shipments of steel bars and coiled steel rods, 
principally from mills in Ohio. These companies urge that increases 
in rates result in more private motor carriage by its customers, and 
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that any increase in the rates will curtail their shipments to more 
distant markets. 

Views similar to those of the foregoing manufacturers were ex- 
pressed by the Industrial Fasteners Institute, the Screw Manufactur- 
ing Industry, and the Chain Institute, Incorporated. ‘They state that 
the present rates have been responsive to the law of supply and 
demand, and that such rates reasonably compensate the carriers who 
perform the transportation in an efficient manner. They argue that 
the prescription of rates higher than those now in effect would serve to 
nurture the less efficient carriers who in the past have not evidenced 
the ability or desire to transport steel articles. 

The Westinghouse Electric Corporation operates plants at 39 loca- 
tions in eastern territory where it receives large quantities of steel 
articles. About 40 percent of its inbound shipments move in inter- 
state commerce, many of which move by motor carriers. It urges that 
the evidence does not justify any increase in rates, and that rates 
should not be prescribed for the purpose of dividing the traffic among 
two modes of transportation by a fixed rate relationship. It predicts 
that a substantial part of its shipments, both inbound and outbound, 
would be transported in its own equipment if rates were established 
on the basis proposed by the examiner. 

The General Electric Company operates 112 plants in eastern ter- 
ritory at which it receives substantial quantities of steel articles, both 
by rail and motor carrier. About 30 of its plants are located in New 
England and northeastern New York, a considerable distance from the 
sources of supply, and steel articles move thereto largely by rail. 
However, even to some of such plants it has found that rail service re- 
sults in higher delivered costs than motor service. It favors a stable 
rate adjustment, but does not advocate the issuance of a minimum-rate 
order. The company prefers not to engage in private transportation, 
but it states this may be necessary if the rates proposed by the examiner 
are given effect. 

Substantial quantities of steel articles are received by the Avco 
Manufacturing Corporation at its plants in Connersville and Rich- 
mond, Ind., Coldwater, Ohio, and Williamsport, Pa. Shipments of 
plate, pipe, flues, and castings move by rail to Williamsport where 
heating equipment is manufactured. Shipments to the other three 
plants, at which it manufactures kitchen and farm equipment and 
refrigerators, are moved by motor carriers. Competition in the sale 
of its products has beén increasing, and it is usually unable to pass on 
any increased costs of production. It opposes the prescription of 
minimum rates and states that increased rates would force it to resort 
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to private carriage. It urges that the cost of common-carrier service 
is now too high compared with private motor carriage; that the period 
of inflation, when added costs could be passed on to the consumer, 
is over, and that it is now time for the carriers to adjust their costs 
to present prices; that no unfair or destructive competitive practices 
are evidenced of record; and that our minimum-rate power should 
be used sparingly so as not to restrain efficiently operated carriers 
from the exercise of free and independent action in giving the public 
the benefit of their inherent advantages. 

The American Can Company operates 4 plants in the New York 
metropolitan area and 5 in the Chicago, Ill., area where it receives 
large quantities of tinplate and tin-mill black plate. It has been using 
rail service exclusively since the 1954 rail rates became effective, and 
urges that no increases be made in such rates. Its products are in 
competition with glass and fiberboard containers, and it contends that 
any increase in the rates on tinplate would place an undue burden upon 
the metal-container industry. 

The Continental Foundry and Machine Company is interested in 
the rail rates on steel castings made at its plants in East Chicago, Ind., 
Coraopolis, Pa., and Wheeling, W. Va. It contends that changed 
distribution methods as well as motor competition have played an 
important part in the diversion of steel traffic from the railroads, 
and believes that the 1954 reduced rail rates will permit the rail 
carriers to recover much of the traffic now moving by motor carriers. 
It urges that an increase in the rail rates would eventually force the 
relocation of plants, with resulting reduetions in the inbound and 
outbound traftic of for-hire carriers. 

Metal building products are manufactured by the H. H. Robertson 
Company at Ambridge, Pa., where it receives shipments of hot- and 
cold-rolled sheets in coils, mostly by rail. Its manufactured products 
compete with wood, gypsum, and concrete building products, and 
it urges that its competitive position would be jeopardized by an 
increase in the rates on steel articles. It contends that the present 
rates are not in a chaotic condition, and that no differentials in motor 
rates over rail rates are warranted. The American Steel Band Com- 
pany, which manufactures building products at Carnegie, Pa., and 
the Metal Roof Deck Technical Institute, which is composed of 12 
manufacturers of steel roof deck, concur in the position of the 
Robertson Company. 

The Joint Conference of Steel Fabricators, an association of steel 
fabricators of heavy steel plates and structural sections whose plants 
are scattered throughout the country, urges that fabrication in transit 
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should be permitted in connection with the rail 80,000-pound rates, 
and that the failure to do so has seriously disrupted the trade relations 
of its members and jeopardized their investments in fabrication plants. 
No transit arrangements are provided in connection with motor-car- 
rier rates on steel articles, and the record is not persuasive that the 
rail 80,000-pound rates have caused any serious rate disadvantages or 
undue prejudice to the conference members. 

The Pittsburgh Chamber of Commerce states that the economy of 
the Pittsburgh area depends largely on the successful marketing of 
the steel articles produced therein, and urges that the steel producers 
in that area would we placed in serious jeopardy if the interstate rates 
on steel articles to markets outside Pennsylvania were subjected to a 
minimum-rate order and the intrastate rates in the States where such 
markets are located were not so restricted. Accordingly, it is opposed 
to the issuance of any minimum-rate order in these proceedings. 

General discussion and conclusions.—The basic 17000 rates were 
prescribed in the original report as maximum reasonable rates on steel 
articles between points within official territory, which is substantially 
the same as the territory included in these investigations. At that 
time the rail carriers encountered very little truck competition, al- 
though a few years later some reductions were made in the prescribed 
rates for hauls under 100 miles because of motor competition. In the 
two and one-half decades since the basic 17000 rates were prescribed 
there have been vital changes in conditions affecting the rail trans- 
portation of steel articles. 

First, and most important, is the growth of the motor-carrier indus- 
try to the position of prime competitor of the railroads. After their 
rates and charges were subjected to Federal regulation in 1936, some 
motor carriers established fifth-class rates on steel articles which were 
patterned after the rail class rates and others established commodity 
rates patterned after the basic 17000 rates. During World War II 
the demand for transportation service and the limitations on the 
equipment supply were such that there was practcially no rate-cutting 
competition among the motor carriers or between them and the 
railroads. This situation changed radically after the war, more 
particularly since the early part of 1950. Larger and more efficient 
motor-vehicle equipment has been readily obtainable, an increasingly 
large pool of owner-operator equipment has become available to 
authorized motor carriers, and many individual motor carriers have 
enlarged the scope of their operations. Because of their inherent 
advantages, such as flexibility in picking up and delivering shipments, 
fast time in transit, low minimum weights, and more personalized 
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handling of shipments, the motor carriers have been able to obtain a 
large volume of the steel traffic, particularly articles im list 2.. In 
most instances on this traffic the motor carriers have been the dominant 
ratemaking agency, and this led to the rail-rate reductions in 1950 
and 1954 on list 2 articles, 

Other important factors in the changed conditions are the substan- 
tial increase in the production and consumption of steel articles and 
the reversal in the method of sales, As indicated, the ingot capacity 
of the steel mills increased from about 73 million net tons in 1930 
to 99.9 million in 1950, and to over 126 million in 1955. Of the manu- 
factured articles, the greatest increase was in the production of sheets, 
strips, and coils for cold-reduced black plate and tin plate. In the 
sale of their products, the manufacturers experienced a changeover 
from a delievered price at destination to an f. o. b, origin pricing 
system, whereby the producers at more distant points generally equalize 
their rates with the rates from the nearer origins. Other things being 
substantially equal, this naturally causes the producers to seek the 
cheapest method of transportation. It has resulted also to some extent 
in the modification and expansion of facilities of many mills so as to 
concentrate more on certain articles used in the markets located closest 
thereto. There has been an increase in the use of water carriers for 
some steel articles and of private motor carriage for others, and the 
change during the past few years from a seller’s to a buyer’s market. in 
many consumer products has resulted in closer inventory and cost 
control by receivers of steel articles. 

Although there has been relatively little diversion from rail to 
motor of list 1 articles, these changes have greatly affected the rail- 
roads’ ability to retain traffic consisting of list 2 articles. In addition 
thereto, many receivers of certain steel articles, particularly sheets 
and strips, require that the strapped bundles be protected while in 
transit on rail cars by wrapping and shrouding, and, as stated, the pro- 
ducers generally charge the receivers 5 cents for wrapping and 5 cents 
for shrouding. Blocking and bracing of rail shipments, which have 
always been required, have also resulted in increased costs. Motor 
carriers provide chain binders or other devices for fastening the steel 
bundles to the vehicle floor and tarpaulins for protective covering, 
but some receivers require the wrapping of sheets whether moved by 
motor or rail. 

That list 2 articles are attractive motor-carrier traffic is clear, and 
the competition for this traffic has become progressively more intense 
since 1950. All parties, except some of the receivers, seem in agree- 
ment that the motor-carrier rates are in a chaotic condition, and the 
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record supports this view. In many instances the applicable motor 
rates are difficult to determine. Certain exhibits of record which 
were prepared independently by witnesses experienced in rate and 
tariff matters show different motor rates obtained from the same 
tariffs as applicable on the same articles over the lines of the same 
carriers between the same points. Contrary to the contentions of 
some exceptants, the evidence is clear that the competition for this 
traffic among the motor carriers is such as to border on the destructive, 
and the exercise of our power to prescribe minimum reasonable motor- 
carrier rates is here required to prevent destructive competition. On 
this record, however, we are not persuaded that the rail rates have 
resulted or are likely to result in destructive competition. As indi- 
cated, many of their rates were increased in 1955. 

In prescribing a scale of minimum rates, consideration must be 
given to whether such rates would tend to disrupt seriously the present 
pattern of distribution of such articles throughout eastern territory. 
Other factors which must be considered are the likelihood of private 
carriage and the shift from interstate to intrastate movements of these 
articles. On the other hand, and in the face of increasing costs, 
neither the motor nor the rail carriers can afford substantial losses 
in revenue without deterioration in service to the public. 

In an adjustment of this magnitude and in the circumstances here 
shown, a uniform minimum scale of motor-carrier rates should be pre- 
scribed from all origins unless special justification appears for differ- 
ent treatment from certain origins. No such showing of a special 
nature has here been made. The cost studies introduced in these pro- 
ceedings are subject to certain criticisms, as hereinbefore indicated, 
and cannot be accepted as a complete and accurate presentation of the 
costs of the carriers parties to these proceedings. It is obvious that 
there are variations in the out-of-pocket costs as between groups of 
carriers and as between carriers in each group. The cost evidence 
does, however, present a fair overall picture, and in drawing up the 
scale hereinafter set forth it has been considered, along with evidence 
relating to other matters, such as carrier competition, market rela- 
tionships, the needs of the carriers for revenue, and the public interest 
generally. 

We are of the opinion that a single scale of minimum rates should 
be prescribed for motor common and contract carriers. The pre- 
scribed basis will probably require some increases in motor-carrier 
rates, but no reductions in such rates are contemplated. It appears 
unnecessary to prescribe minimum motor-carrier rates for distances 
exceeding 500 miles, as the record indicates that substantially all of 
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the motor-carrier movements of this traffic are for distances under 
500 miles. Railroad mileages are more definite and certain, and more 
readily ascertainable and stable than highway mileages and should 
be used as a basis for computing distances in connection with the pre- 
scribed rates; otherwise uniformity in specific rates would not be 
accomplished. 

The rail rates on list 1 articles are and have been based on the basic 
17000 rates plus all authorized general increases, and the evidence is 
not persuasive that the maintenance by rail carriers of a lower level 
of rates on list 2 articles than on list 1 articles is unduly preferential 
of or prejudicial to traffic or persons. On this record, however, the 
maintenance of lower motor-carrier rates on list 1 articles than on list 
2 articles is without justification. 

Upon consideration of all of the evidence, we are of the opinion 
that reasonable minimum motor-carrier rates, subject to a minimum 
weight of 30,000 pounds, will be rates based on the distance scale set 
forth in appendix E hereto, applied in the manner indicated in section 
2 thereof; and that minimum reasonable motor-carrier rates for 
minimum weights less than 30,000 pounds will be rates based on this 
same distance scale plus 15 percent. 

We find that: 

1. The rates of the respondents in Nos. MC—C-1510 and MC-C-1629 
on the iron and steel articles included in groups 1, 2, 3-A, 3—B, 4, 5, 
6-A, 6—-B, 7, 8-A, and 8-B of appendix A hereto, between points in 
eastern territory, as defined herein, are and will be unjustly and 
unreasonably low, and in contravention of the national transportation 
policy, to the extent that they are or may be lower than the minimum 
reasonable rates prescribed in finding 2. 

2. The minimum reasonable rates on the commodities and between 
the points referred to in finding 1 are, and for the future will be, the 
rates shown in appendix E hereto. 

3. The rates on the iron and steel articles included in appendix A 
hereto which are now published by the respondents in Nos. MC-C-1510 
and MC-—C-1629, or in which such respondents participate, between 
points described in finding 1, and which are published in the tariffs 
or schedules in the form of distance scales, are not specific and certain, 
are in violation of section 216, 217, or 218 of the act, and should be 
canceled. 

4. The rates on the iron and steel articles and between the points 
referred to in finding 1, no lower than those prescribed in finding 2, 
should be published in the respondents’ tariffs or schedules as specific 
rates. 
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5. The rates of the respondents in No. 31487 under investigation 
herein are not unlawful. This proceeding will be discontinued. 
An appropriate order for the future will be entered. 


Freas, Commissioner, dissenting : 

The circumstances under which, in my opinion, the power to fix 
minimum rates should be exercised are set forth in my separate expres- 
sion in New England Motor Rate Increases, 1955, 66 M. C. C. 215, 233. 
They need not be repeated here. The facts of record do not satisfy me 
that a minimum-rate order is here called for—certainly not one on a 
continuing basis. However, were I convinced that we should resort 
to this power, I would not, feel justified in fixing minimum rates at 
the level adopted by the majority, which level I believe to be unduly 
low in some instances and unduly high in others. 


CommissionEk McPuerson did not participate in the disposition of 
this proceeding. 


APPENDIX A 


List of iron and steel articles on which rates under investigation apply. The 
17000 rates are now applicable on articles in groups 3—B, 6—-B, 7, and 8-B, all 
of which articles are in rail list 1. The reduced rail rates, both 40,000- and 
80,000-pound minimum, are applicable on the articles in the other groups, all of 
which are in rail list 2, except group 3-A on which only the 40,000-pound rates 
are applicable. 

Group 1—Sheets and Strip 


Band. 

Bands, hay other than wire. 

Bands, shingle. 

Hoop. 

Hoops, in straight lengths, or coils, other than wire. 

Roofing, painted (priming coat only), galvanized, lead coated, terne coated 
or plain. 

Sheet, corrugated. 

Sheet, galvanized. 

Sheet, lacquered or painted. 

Sheet, leaded. 

Sheet, plain. 

Sheet, planished. 

Sheet, U. S. standard gage No. 26 or thinner, not over 36’’ in length or width, 
coated by electrolytic or hot-dipped process with copper not exceeding 1 percent 
of the weight of the sheet. 

Siding, painted (priming coat only), galvanized or plain. 

Straps or Strapping, box, other than wire. 

Strip iron or steel. 
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Group 2—Tin, Terne and Black Plate 


Plate, black, lacquered or painted. 
Plate, black, plain. 
Tinplate or terneplate, lacquered or painted. 
Tinplate or terneplate, plain. 
Group 38-A—Plates 


Plate, plain or galvanized. 
Plate, boiler, including flanged plates, braces, and lugs. 
Plates, floor. 
Plates (structural). 
Plate, nail. 
Plate, tack. 
Group 3~-B—Armor or Deck Plate 


Armor or deck plate shapes, not assembled, less than 3 inches in thickness. 


Group 4—Bars 


Bars, not including bars either square, round, or otherwise shaped on which 
any work has been done, except that of galvanizing, drawing, grinding, 
hammering, or rolling. 

Bars, reinforcement over 35 feet in length in list 1, not over 35 feet in list 2. 


Group 5—VDipe, Tubes and Fittings 
Balls, pipe. 
Flues, boiler. 
Pipe, plate or sheet 14 inches or less in diameter in list 2, over 14 inches in 
diameter in list 1. 
Pipe, wrought, not in coils. 
Pipe, fittings, plain or galvanized. 
Pipe hangers. 
Tubes, boiler. 
Tubing, in the rough | 14 inches or less in diameter in list 2 over 14 inches in 
Tubing, seamless or welded { diameter in list 1. 


Group 6-A—Wire and Wire Products 


Fence posts, with or without equipment of fittings. 

Nails, other than horseshoe. 

Rope, wire. 

Spikes. 

Staples, galvanized or plain. 

Wire, acid coppered cadmium coated, galvanized, painted, plain, or tinned, 
including barbed wire, aluminum coated, 

Wire Rope or Strand, with equipment of iron or steel chain, clamps, clips, hooks, 
sockets, shackles, thimbles, turn buckles or coupling links attached, or without 
equipment. 

Wire Strand, galvanized, lead coated or plain. 
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Grour 6—-B—Wire and Wire Products 


Bands, hay, wire. 

Fence gates. 

Fence post fixtures. 

Fencing, wire. 

Fencing, wire, welded or woven, in rolls, 

Hoops, wire. 

Nails, horseshoe, 

Netting, poultry, woven wire. 

Pins, cotter. 

Reinforcement, wire mesh. 

Stays, fence, wire. 

Straps or Strapping, box, wire. 

Tacks, iron or steel, with flat heads. 

Ties, bailing or binding wire. 

Ties, cotton, 

Ties, wall. 

Group 7—Structural Shapes and Piling 

Angles. 

Arches, floor, nested. 

Bands, structural, weighing each 15 pounds or over. 

Bases, (structural). 

Beams, n. 0. i. b. n., in official classification. 

Braces, (structural). 

Brackets, (structural). 

Bridge. 

Bumpers, (structural). 

Caps or Capitals (structural). 

Channels. 

Clevises, (structural). 

Columns, n. 0. i. b. n., in official classification. 

Footwalks, (structural). 

Forms, structural, n. o. i. b. n., in official classification, fabricated from angles, 
bars, beams, channels, plates, tees, or zees, 3/16’’ or thicker, unassembled or 
partially assembled, to be further assembled. 

Girders. 

Inserts, structural. 

Joists. 

Piling, steel. 

Posts, (structural). 

Rods, structural, weighing each 15 pounds or over. 

Separators, (structural). 

Shoes, (structural). 

Strutts, (structural). 

Tees. 

Zees. 
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Grourv 8-A—Other Manufactured Iron and Steel Articles 


Blanks, Stampings, or Unfinished Shapes, n. o. i. b. n., in official classification, in 
one piece not advanced beyond the stamping process. 

Bolts or nuts, n. o. i. b. n., in official classification. 

Weighing each over 32,000 pounds 

Castings (except stove castings in the rough) {in list 1, not over 32,000 pounds in 

list 2. 

{Over 32,000 pounds each in list 1, 

{not over 32,000 pounds in list 2. 

Railway Track material viz: crossties and rails when in mixed shipments with 
other articles in list 2. 

Rivets, plain, galvanized, japanned, painted, tinned or coated with brass, bronze, 
copper, lead, zinc, or cadmium. 

Rods, coiled, pickled, limed and baked, unfinished. 

Screws, plain, galvanized, japanned, painted, tinned or coated with brass, bronze, 
copper, lead, zine or cadmium, or cement coated. 

Washers, plain, galvanized, japanned, painted, tinned or coated with brass, bronze, 
copper, lead, zine, or cadmium. 

Welding bars, rods, or wire (flux coated). 


Forgings in the rough . 


Group 8—B—Other Manufactured Iron and Steel Articles 


‘Anchor Chain Parts, viz: Connecting links or shackles. 

Anchors, building, mast, pole or smokestack. 

Arms, cross. 

Axles, vehicles, n. 0. i. b. n., in official classification, without bearings, gears, 
knuckles, torque tubes, or other steering or power attachments. 

Balls, crushing or grinding, in the rough. 

Bands, wheel, plain or punched. 

Belting, chain or link, not automobile chain or steel chain, machine finished. 

Blanks, gear (rolled steel) semifinished. 

Blanks, shovel. 

Blanks, wheel, in the rough. 

Boiler or Tank Parts, viz: Braces, flanges, nozzles, collars, covers crabs or lugs, 
heads, unfinished. 

Bolts, lag. 

Bonds. 

Boxes, annealing, in the rough. 

Boxes, annealing, welded, not riveted. 

Boxes, charging. 

Braces, crossarm. 

Brackets, insulator pin. 

Buckles, baling tie. 

Buckles, turn. 

Calks, toe. 

Castings, stove, in the rough. 

Catch basin covers. 

Catch basins. 

Cast-iron or steel ore-drying plates. 
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Chain or Chain Cable, plain or galvanized, coated with copper, brass, cadmium 
or tin, coating not to exceed 1 percent of weight. 

Columns, filled with concrete. 

Covers, manhole. 

Culvert end sections, unfinished. 

Culvert or pipe sections, unfinished. 

Culverts, cast. 

Culverts, plate or sheet, corrugated or plain. 

Dogs, timber. 

Dowels or dowel pins. 

Fittings, cable, rope or guy wire. 

Flumes, corrugated or plain, K. D., nested. 

Forms or Molds, column or floor, concrete construction, K. D. or flat or nested. 

Forms or Molds, paving construction. 

Frames, manhole. 

Furring or studding. 

Ground rods without copper wire. 

Guard rails, highway. 

Guides, elevator. 

Hangers, joist. 

Harrow spikes or teeth, straight. 

Ingot mold hot top casing covers or bottoms. 

Ingot mold hot top casings with or without covers or bottoms attached. 

Insulator brackets, break arms or pins. 

Irons, pole. 

Joints, concrete road. 

Lathing or ribbing, expanded or perforated. 

Lintels. 

Machine bed plates, housings, frames or weldings, in the rough. 

Nut locks. 

Pans, galvanizing. 

Pans, tinning. 

Pebbles, grinding or polishing, in the rough. 

Pins, bridge. 

Pipe, cast iron, other than pressure. 

Plaster grounds, viz: Corner bead, corner bead clips, cove base, cove base fasten- 
ings, picture moulding grounds, or wall grounds. 

Plugs, Paper roll. 

Poles, electric wire. 

Polls, axe, in the rough. 

Posts, sign, viz: Bar, channel or tubular, without attachments or fixtures, other 
than anchor plates. 

Pots, annealing, cast. 

Pots, annealing, welded, not riveted. 

Pots, galvanizing. 

Pots, melting, cast, in the rough. 

Pots, slag, cast, not mounted on wheels, in the rough. 

Pots, tinning. 

Protectors, pole. 
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in Railway car or locomotive parts, viz: 
Axles, without bearings, gears, knuckles, or power attachments. 
Bars, arch. 
Bars, grate. 
Beans, brake. 
Bearings, car bolster. 
Boxes, journal, without bearings. 
Brake-shoe mats, expanded metal. 
Brake-shoe parts. 
Buffers. 
Bunipers. 
Caps, bolster. 
Carlines (car-roof supports), single. 
Corner irons, car. 
Couplers. 
Covers, jdurnal box. 
Drawbars. 
Drawheads. 
Ends, car, pressed steel. 
Floors, car, pressed steel. 
Frames, truck. 
Jaws, brake, wrought. 
Knuckles, coupler. 
Links, coupling. 
Locks, coupler. 
Parts, viz: castings, forgings or stampings, in the rough. 
ins, coupling. 
Plates, car center or spring. 
l’ockets, stake, car. 
Stabilizer buffers, car. 
Body or truck bolsters. 
Draft gear or rigging. 
Rods, brake. 
Shafts, brake. 
Shoes, brake. 
Sides, car, pressed steel. 
Sides, truck. 
Sills, car. 
Stakes, car, pressed steel. 
Stakes, car, tubular steel. 
Tires, wheel. 
Underframes, car or tender. 
Wheels, car, loose or attached to axles. 
Wheels, locomotive, loose, not attached to axles. 
Wheels, locomotive tender or truck, attached to axles, without bearings, 
gears, knuckles or power attachments. 
Yokes, draft or coupler, 
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Railway track material, viz: 
Angle bars or plates. 
Anti-rail creeper fastenings, loose or in packages. 
Base plates. 
Braces, rail. 
Bumpers. 
Chairs, railroad. 
Crossings, cross overs or crossing foundations. 
Derailers, with or without flags or targets. 
Draw bridge guides. 
Fastenings, crosstie, consisting of bolt, clip, nut rivet, washer, or wedge 
used in holding the rail to the tie. 
Foot guards. 
Frogs, frog filler or filler blocks. 
Guard rail clamps. 
Guards, cattle. 
Guards, tee rail. 
Joint, rail. 
Plates, fish. 
Plates, tie, with or without clips attached. 
Rail anchors, rail anti-creepers or rail stays. 
Rail braces, chairs, guards, joints or yokes. 
Tie, anti-checking irons. 
Reinforcing or splice bars. 
Rods, tie. 
Splices. 
Switches or switch points or stands. 
Switch targets. 
Tie bolts. 
Bolts, nuts, washers or spikes. 
Wedges. 
Turnouts. 
Wedges, tie plate. 
Welder bars. 
Reinforcement, concrete or plaster, consisting of spiral columns or column hoops, 
K. D. or collapsed : 
Retaining wall spacers, stringers, or stringer stiffeners, nested. 
Rings or circles for protecting threads of pipe. 
Rings, steel, in the rough. 
Road grader or scraper blades. 
Rods, guy anchor. 
Rods, pull. 
Rods, sucker. 
Rolls or pinions for iron or steel rolling mill machinery. 
Sewer inlets. 
Shafting (not including crankshaft) unfinished. 
Shingles. 
Shoes, horse, mule, or ox. 
Shoes, pile. 
Snowplow blades. 
Stars, tumbling mill, in the rough. 
68 M. C. C. 
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Steps, pole. 

Stirrups, joist. 

Tank hulls, in the rough. 
Trusses, roof. 


Tuyeres. 


Weights, counterbalance (not machined). 
Weights, elevator. 
Weights for folding beds. 
Weights, sash. 


Billets, 
Blooms. 
Skelp. 
Slabs, 


Group 9—Semimanufactured Products? 





1 Blooms and slabs are in lists 1 and 2, the application of rates being limited to mixed 
shipments with one or more other articles in the respective lists. Billets and skelp are 
in list 2, the rates being applicable on both straight and mixed shipments. 





Terminal cost per 100 pounds (origin 
plus destination) .__- 
Line-haul cost per 100-pound mile... | 
25 miles....... oie | 


50 miles. 
75 miles. 
100 miles 


ie a cccciaaam 
280 miles.........- 


300 miles 


ETT 


400 miles__.....--- 


450 miles 


SE ern nian oom wb 


APPENDIX B 


Selected sizes of shipments 











10,000 20,000 30,000 | 40,000 | 50,000 60,000 
pounds pounds pounds | pounds pounds | pounds 
| | 
Cents Cents | Cents | Cents | Cents Cents 
4.4 3.0 2.4 2.0 | 1.8 1.6 
. 54583 . 2729 . 18194 . 13646 . 10917 . 09097 

18 10 7 5 5 4 

32 17 11 gy 7 6 

45 23 | 16 12 10 s 

59 30 | 21 16 13 11 

86 44 30 22 18 15 
114 | 58 | 39 29 | 24 20 
141 71 | 48 | 36 | 29 24 
168 | 85 57 } 43 35 29 
195 99 66 50 40 33 
223 | 112 | 75 | 57 | 45 38 
250 126 | 84 63 51 43 
227 | 139 | 93 7 | 56 | 47 

| 
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APPENDIX C 
































Line | 
vo. | 
Pickup and delivery service. 1 | Miles nieve 38, 296 
2 OUNG......-- 4 Jpg spilernigs pt dept) vais sehen oboedessners 7, 359, 09 
i cick isin aanedibaimanee marie $17, 002. 27 
4 | Other time cnss Kideabede (at accuuossivte sec eeMeeee | $1,412. 32 
5 | Mileage costs i Seated $7, 209. 6] 
| 6 Total pickup “and delivery costs (lines 3-5). $25, 624. 20 
Line-haul service (basis I) 7 —- “Tener a deat widitnd eles : ; 133, 851 
8 ours. nae basesecedies subah 5, 426. 01 
9 | Drivers’ wages. hd bbe Maan a hdn hha bbb ccone-con-e--o), $16, 411, 51 
10 | Other time costs - ------.-- sth setnetecdksatunsete $1, 057. 93 
11 | Mileage costs_. chsind ann calianaietall $24, 201. 83 
| 12 Total line-haul costs (lines 9-11). . : $41, 671. 27 
| 13 | Percent applicable to volume epee ...-- percent 96. 60 
14 | Volume line-haul costs - - ; = -| $40, 293. 14 
Line-haul service (basis IT) .| 15 | Miles. ...---------0----0-0--0--- M ‘aia 264. 869 
} 16 ours... iain san . ‘ 10, 527. 21 
17 | Drivers’ wages_...--.--- ceulatieoen -..+} $29, 355. 84 
| Oe hI en in = eehinhl> we gear <ederine snore <hr es OF 
| 19 | Mileage costs.............---.- sarees -.----| $48,816. 20 
| 20 Total line-haul costs (lines 17- 1p.OLd XG. 3700 ity $80, 197. 61 
21 | Percent applicable to volume shipment attend percent. 58. 85 
22 | Volume line-haul costs. , --| $47, 183. 74 
23 Cargo insurance ___...-- : ba $346. 21 
24 | Shipment clerical - ------ owen } $341. 69 
— enn er eerie 
Comparison of revenues and | ¥ Nusaber of ena. al lie 976 
costs. otal pounds - - ‘ | , 834, 484 
27 | Actual revenne.__.._- . | $90, 967. 76 
28 |. Total direct cost—I (lines 6, 14, 23, and 24) | $66, 605, 24 
29 | Total cost—I_-_.......... | $77, 425. 33 
30 | Total direct cost—II — 6, 22, 23, and 24)....._.- $73, 495. 84 
| 31 Total cost—II__-.----- $86, 259. 55 
Operating ratio. ........-.-.| 32 | Basis I (line 29+line 27). Total costs-- percent. 85.11 
33 | Basis II (line 31+line 27). Total costs._.--.--.- an 94. 82 
34 | Basis T (line 28+line 27). Direct costs_- aos 73. 22 
| 35 | Basis II (line 30+line 27). Direct costs. i hen 80. 78 


| 
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Motor common carriers’ costs computed in accordance with basis II 


| Costs in cents per hundred 
pounds (year 1953) 





} 
i 

Mileage block | Minimum 30,000 pounds 
| 








Out-of- Fully dis- 
pocket ! tributed 2 
| 

25 miles and over 20-......-- siaiadiiedeenipatalo’ 12.1 14.4 
50 miles and over 45-..------ és sienna Ucacaliaea cena iia alia iia aint 15. 2 18. 2 
CE ee tri laneaiaraiebaataseteia 18.3 21.8 
Sep cies end over 06...................- bteaimnininde dias an weneNansn ae 21.3 25. 5 
a iioti sil resi seniic teenie ehete tntees LS 27.5 32.9 
SI a dd ceke cll Sebo) Adds ted is ss Jliiotecsidas cone : 33.8 40. 3 
250 miles and over 240. ........-.- iannealgtiaaate iaiis onium sts aie cana 39.9 47.6 
inca nhawiceeedssanesevenseéons pinhausciniaiy ieee ied 46.1 55.1 
hi bias cscs puaglemht i~<pnedinecindadeccconcncewces 52.2 62. 4 
Te een. . nd srehchpernenas es ekeenaateaenesess bonnes 58.4 69. 8 
450 miles and over 425... -...--- pa titicth latina ancients siiin snub 64.6 77.2 
500 miles and over 475--.......---- ail neni cadena aa os sacs ibada aman 70.7 84.5 





1 The out-of-pocket common motor carriers’ costs are 90 percent auntie expenses and taxes otenbani ing 
income taxes 

2 The fully ‘distributed common motor carriers’ costs are 100 percent of operating expenses and taxes 
(excluding income taxes). 
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Rates proposed by— 
Distance 
Central- Middle Sparrows | 
Eastern Atlantic Point Distance 
carriers | conference | carriers j 
Miles Cents Cents Cents Miles 
a. ‘ ¥ 6 9 12 350 
WBA) Ji. ibs . ee. JL 8 10 13 360 
Ee ee 10 ll 14 370 
paper oS EE ED ge ee 12 12 15 380 
Didee -Rey «4 eegre «win 14 13 15 390 
luctinc Ginstaeasden otamiadeaentnaliees 16 14 16 400 
36. .....dsgmasens-GL.yus_ fia 18 15 16 420 
425 
a can niccabbedemies 20 16 17 440 | 
450 
tess sateactertauen oni t7 21 17 18 480 | 
475 | 
iets ..A se 22 18 18 480 | 
GB. Nob Vk 2 0d. Ca Ae 23 19 19 500 
I Nd eatin Min acini idiads 24 20 20 525 
icns andosedeunenbanaeeneie 25 21 20 550 
i hott Gra sxariganediel With 26 22 21 575 
75 27 23 21 600 
a acini ceillcmdsiinaia enol 28 24% 22 625 
85_. 29 26 23 650 
Ms dnncccansonatescceeteae 30 27% 23 675 
Wd Sed a ahead ancdindicdn 31 29 24 7 
DCC Tie saanceeeeut es 32 30 25 725 
100042... 33 31 25 7 
110 34 32 26 775 
EED..4.b. ddabcateddtetethowde-thi 36 33 27 800 
130 38 34 28 825 
OS oe 40 35 30 850 
PL .scndwtiegegdecuceesorouenty 41 36 31 875 
ks i: 1baed eatuniatnadhahete 42 37 32 900 
170 43 38 33 925 
SE 44 39 35 950 
ML csc dawanabmncdeananbinamed 45 40 36 975 
Sa ee 46 41 37 1,000 
SEL dn cgessoceaccascarccacee 47 MT tisdendeLoocas 1,025 
BR Dhl canneries st 48 Bibi cnens aod 1,050 |. 
225 seams ck 40 1,075 
sna keds corpeeh aur ie<<pye 49 MB Bh ncuceerten 1, 100 | 
i sacodeaseedcscoscendocn 50 ap Sia <dncehs | onal 
ll cecal 51 46 43 1, 125 
260 Jase 52 Me Gl odesatece | 1, 150 | 
7 eee ae et 53 4X _ 1,175 
BE...  doakusedsucecovcsccadsslowccteeneeeneeeeee-tee 46 1, 200 
ent Racal inee als 54 TE 2 co tens 
OPO... dade cccnecce 55 eee es ba 
Ee eee 56 51 50 | 
MES. <> ohdbbscvucceuesecaese 57 Se Valwdccaet cate 
320 58 ee nn & 
330 59 bee. ccd} chaos misikés 
340_. hoe ennalionsend 60 55 = mo 
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APPENDIX D 




















Central- Middle 
Eastern Atlantic 
carriers Conference 
| 
Cents Cents 
61 56 
62 57 
63 58 
64 59 
ae en } 60 
66C*S 61 
Gi-o4 62 
68 | - inn 
i 63 
a oe 
Z 64 
7264 abate v's 
devoted 4. a 65 
74 I 66 
75. 5 | 6744 
77 69 
73.5 70% 
80 72 
81.5 73% 
83 75 
84.5 76% 
86 78 
7.5 79 
89 80 
90.5 | 81 
92 | 82 
93. 5 | 83 
95 84 
96. 5 85 
98 86 
99.5 7 
101 838 
102. 5 89 
104 90 
% 91 
92 
93 
si dae 94 
eee ! 95 
aaa 96 
a 97 
RAL RET eS 98 
bone Lae IL 
. | edb cksdiaces 
J freee dasmailh 
| 
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APPENDIX E 
Section 1. 

Minimum reasonable rates for the transportation by the respondents in Nos. 
MC-C-1510 and MC—C-1629 of the iron and steel articles included in groups 1, 2, 
3—A, 3-B, 4, 5, 6-A, 6-B, 7, 8-A and 8-B of appendix A to this report are rates 
subject to a minimum weight of not less than 30,000 pounds, which are no lower 
than rates determined by application of the distance scale set forth in section 2 of 
this appendix in the manner described therein. 

Minimum reasonable rates subject to a minimum weight less than 30, 000 
pounds for the transportation by the respondents in Nos. MC—C-1510 and MC-C- 
1629 of the iron and steel articles referred to in the preceding paragraph of this 
section are the rates prescribed in said paragraph increased by 15 percent. 
Section 2. 

The following scale is to be applied to the rail distances over the shortest 
routes over which carload traffic can be moved without transfer of lading. 
Origin points may be grouped and points in terminal areas may be grouped in 
the same manner and to the same extent as they are now grouped in connection 
with the rates prescribed in Docket No. 17000, Part 6: 











Distance Rates Distance Rates 

Miles Cents Miles | Cents 
5 and under__----- hein sir titi <ecikge iis 10 | 210 and over 200 | 40 
10 and over 5 Ln nts a =0cty Mag occa 10 | 220 and over 210 41 
Stee Seer 06 Ju... ... oon... . Be. 11 | 230 and over 220 eae ae 42 
20 and over 15_....-- owas blithe... -sdenp lle 11 | 240 and over 230............. a tee 43 
S0aee over PE ie... .. 2. co. 55s 12 | 250 and over 240 Sh ibe rabtee hence eal 44 
SS eae eee ey Pe IN ao in iin cence en sens 45 
Se ee eee. ee. 13 | 270 and over 260__. sale aiaeietiiaicotoninadiaia’ 46 
Gan Ore oe kk .. 2 ..... - K.. 4. Uw OY eee 47 
ee Over Mesa. .....1.258......5 58 56 tipee ee weer S00... 5... ... 22.2.2... Sal 48 
Goueee over @). 22... .. 5 WL... 36 fimeO ome weer 900... . 5... ............... ‘ 49 
55 and over 50 sasdegenten EE I ME os = on cnn cccceetdacccuns 50 
60 and over 55_- 37 19990 and over 310.................. a 51 
65 and over 60_- 18 | 330 and over 320 Toi er aaa 52 
70 and over 65_- 18 | 340 and over 330_-____. ia nisihaneiill 53 
itidhtinicndawaséincancenbocd 19 | 350 and over 340 aod iaciineasaaielee 54 
I rites Dodud. 2 nb cts 19 | 360 and over 350 __........--- aides 55 
Cee teeter nic tdindincesshnnp>< ee | eee eee 56 
Ce irmedinmcceda DRbiata o « « «oh eeees 21 | 380 and over 370 rr eee ee 57 
CRE BUEE BO cece ews WE ad. on 00s, odd Oe ES ee 58 
i tihnccteg ows okicsonssbeonne | 23 | 400 and over 390 Reach dat hstiem tata 59 
Be  ccidilindewesGineewwnabeniinies 25 | 410 and over 400 dencpasdeaediaues 3 60 
PIs corcccdocsccccccssupdbbce SS $5490 and O0er 410... ........65.4...... 61 
130 and over 120 ; ne... |... nuwaniseeweuveducend 62 
140 and over 130 29 | 440 and over 430 a cine hea 63 
150 and over 140 Pe ROGGE OUT GOD... i cocneccacdsccicecodés | 65 
160 and over 150 SS") 66 
170 and over 160_. 34 | 470 and over 460 Rech aake tiie ae 67 
180 and over 170_. 35 | 480 and over 470.__-._-..-- er 68 
190 and over 180_. 37 | 490 and over 480 shea dene ewan 69 
200 and over 190 39 | 500 and over 490 Ss aiailisetiines ania 70 
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ORDER 


At a general session of the Interstate Commerce Commission held 
at its office in Washington, D. C., on the 2ist day of February, 
A. D. 1957. 


No. MC-C-1510 


IRON AND STEEL ARTICLES—EASTERN COMMON 
CARRIERS 


No. MC-C-1629 


IRON AND STEEL ARTICLES—EASTERN CONTRACT 
CARRIERS 


No. 31487 
IRON AND STEEL ARTICLES—EASTERN TERRITORY 


It appearing, That by orders dated May 18, 1954, and earlier, the 
Commission instituted these investigations into and concerning the 
reasonableness and lawfulness otherwise of the rates and charges, and 
the rules, regulations, and practices affecting such rates and charges, 
applicable to the transportation of the iron and steel articles listed 
in the appendix to said orders, between points in the territory described 
in said orders, maintained by the respondents to these proceedings, 
and the proceedings having been duly heard and submitted by the 
parties, and full investigation of the matters and things involved 
having been made, and the Commission having, on the date hereof, 
made and filed a report containing its findings of fact and conclusions 
thereon, which report is hereby referred to and made a part hereof: 

It is ordered, That the respondents in Nos. MC-C-1510 and 
MC-C-1629, according as they participate in the transportation, be, 
and they are hereby, notified and required to cease and desist, on or 
before July 1, 1957, and thereafter to abstain, from publishing, de- 
manding, or collecting for the transportation of said iron and steel 
articles between points referred to in the said orders of May 18, 1954, 
and earlier, rates which are lower than those prescribed in finding 
2 of said report. 

It is further ordered, That the said respondents, according as they 
participate in the transportation, be, and they are hereby, notified 
and required to establish, on or before July 1, 1957, upon not less than 

68 M. C. C. (1) 
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30 days’ notice to this Commission and to the general public by filing 
and posting in the manner prescribed in sections 217 (a) and 218 (a) 
of the Interstate Commerce Act, and thereafter to maintain and apply 
for the transportation of said iron and steel articles, in truckloads, 
from and to the points referred to in the next preceding paragraph 
hereof, rates which shall be no lower than those prescribed in finding 2 
and which shall conform to finding 4 of said report. 

It is further ordered, That the investigation in No, 31487 be, and 
it is hereby, discontinued. 

And it is further ordered, That this order shall continue in force 
until the further order of the Commission. 

By the Commission. 


[sraL] Harotp D. McCoy, 


Secretary. 


(11) 
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at INTERSTATE COMMERCE COMMISSION 


No, 31104? 
CANNED GOODS IN OFFICIAL TERRITORY 





Submitted August 24,1954. Decided February 21, 1955 


Rail rates, and common and contract motor carrier rates, on canned or pre- 
served foodstuffs, in carloads or truckloads, between points in official terri- 
tory, found unjust and unreasonable. Minimum reasonable rates pre- 
scribed. 

Paul V. Miller, Basil Cole, John H. Colgren, Richard T. Wilson, 
Jr., Charles J. Henry, Jr., and John C. Lyon for respondents in No. 
31104, 

Clarence D. Todd, Dale C. Dillon, Charles W. Singer, Charles F. 
Riddle, Edgar Watkins, Joseph V. Hoffman, H, A. Welty, John R. 
Quillman, Bernard N. Gingerich, Robert A. Sullivan, J. G. Quisen- 
berry, and W, C. Clayton, Jr., for respondents in No, MC-C-1431. 

R. J. Mittelbronn, Gene Mayfield, Leslie C. High, Charles Donley, 
Charles M. Donley, B. M. Angell, C. 8S. Connolly, Marcus Whiting, 
EB. S. DePass, Thomas F. Brosnan, William H. Ott, Jr., Harry A. 
Osterhart, Floyd L. Thomas, George O. Tong, John A. Haas, C. B. 
Roeder, C. 8S. Decker, R. L. Toolin, W. EF. Aebischer, and Harold 8S. 
Shertz for interveners. 

Charles B. Bowling, Leon Schilt, Charles W. Bucy, Harry Ross, Jr., 
Carl R. Bullock, and A. J. McDonald for the Secretary of Agriculture, 
intervener. 

Report oF THE CoMMISSION 


By tHe ComMMISSION : 

Exceptions to the report proposed by the examiner were filed by 
certain interveners and by various motor-carrier respondents. The 
rail respondents and other interveners replied. Exceptions and re- 
quested findings not discussed in this report nor reflected in our 
findings or conclusions have been considered and found not justified. 

These proceedings are investigations into and concerning the reason- 
ableness, and lawfulness otherwise, of the rates and charges,? and the 
rules, regulations, and practices affecting such rates and charges, ap- 
plicable to the transportation of canned or preserved foodstuffs, 

1This report embraces also No. MC-C-1431, Canned Goods in Official Territory. 

? Unless otherwise indicated, rates, charges, costs, and differencees therein are stated 
in cents per 100 pounds. The present and proposed rail rates stated include the 15 
percent (maximum 12 cents per 100 pounds) surcharge authorized in Ex Parte No. 175. 


* As named in item 10 of Agent C. W. Boin’s tariff I. C. C. No. A-962. 
294 I.C.C. 
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herein called canned goods, by rail, in carloads, from, to, and between 
points in official territory,* and of the rates and charges maintained 
by both common and contract carriers by motor vehicle, applicable 
on the same commodities between the same official-territory points. 
The rail rates here under investigation are those now prevailing in 
official territory, minimum weight 36,000 pounds. All rail carriers 
operating in official territory, parties to the canned-goods tariff under 
consideration, were made respondents herein. Also named as respond- 
ents are all motor common and contract carriers who are known to 
transport these commodities, numbering some 218 carriers, and 18 
tariff-publishing agents who publish rates for numerous common car- 
riers. The Secretary of Agriculture, and the Pan-Atlantic Steam- 
ship Corporation intervened. 

By schedules filed to become effective on September 26, 1952, the 
respondent rail carriers sought to establish 2 alternating distance 
scales of commodity rates on carload shipments of canned goods, 1 sub- 
ject to a minimum of 36,000 pounds and the other subject to a mini- 
mum of 60,000 pounds, from and to points in official territory as named 
in footnote 4 hereof. The 60,000-pound minimum rates were pro- 
posed to be made differentially lower than the 36,000-pound minimum 
rates by amounts ranging from 1.7 cents for 25 miles to 7.1 cents for 
1,150 miles. The operation of the schedules naming the 60,000-pound 
rates was suspended, and those rates were found not shown to be just 
and reasonable by division 2 in Canned or Preserved Foodstuffs in Of- 
ficial Territory, 288 I. C. C. 275, decided March 30, 1953. The 36,000- 
pound rates became effective without suspension, but the lawfulness of 
both sets of rates were made the subject of the investigation in No. 
31104. Because of the competitive nature of the canned-goods traf- 
fic, an investigation, No. MC-C-1431, was instituted at the same time to 
determine the lawfulness of both the common and the contract motor- 
carrier rates on canned goods in official territory. Thus, we have be- 
fore us in this consolidated proceeding, the questions whether, upon 
consideration of the evidence, the present rates by rail and by motor 
on this traffic in official territory are in any respect unlawful, and if so, 
whether for the future application a minimum level of rates should be 
prescribed for one or both of the competing forms of transportation. 

For many years prior to May 30, 1952, the rail carriers maintained 
in the consolidated classification a carload rating of fifth class (35 
percent of first class), minimum 36,000 pounds, on canned goods in 


*The present and proposed rail rates apply between points in central territory, but not 
between points in Illinois territory; between points in trunkline territory ; between 
points in centra) territory (including Illinois territory and extended zone C), on the one 
hand, and points in trunkline and New England territories, on the other; and between 
yaa in trunkline territory, on the one hand, and points in New England territory, on 
the other. 
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official territory. On and after that date, class 35 rating, minimum 
36,000 pounds, was provided in the uniform classification. The rail 
carriers have maintained, since late in 1933, carload exceptions ratings 
on canned goods from, to, and between most of the points in official 
territory specifically to meet motor-carrier competition, all subject to 
a minimum of 36,000 pounds. The original exceptions rating of col- 
umn 32 (32 percent of the exceptions first-class rates) was succes- 
sively reduced so that on and after April 10, 1950, an exceptions rat- 
ing of column 25 (25 percent of the exceptions first-class rates), pre- 
vailed throughout official territory. However, the applicability of 
this exceptions rating had short duration, and, as stated, on Septem- 
ber 26, 1952, the carriers established lower distance commodity rates 
based on a minimum of 36,000 pounds. The rail commodity rates 
presently applicable consist of 2 separate distance-rate scales, 1 called 
the intraterritorial scale applying within trunkline territory and 
within central territory, except Illinois territory, and the other, on a 
slightly higher basis, called the interterritorial scale, applying between 
points in trunkline and central territories, including Illinois territory, 
and between points in those 3 territories, on the one hand, and points 
in New England territory, on the other. While the 2 scales are the 
same for distance under 41 and over 480 miles, the interterritorial 
scale exceeds the other by varying amounts ranging from 8 cents for 
100 miles to 0.6 cent for 480 miles. The present commodity rates are 
the same as the former column 25 exceptions rates for distances of 40 
miles and under and over 660 miles. The reason given for the publica- 
tion of 2 separate scales subject to a minimum of 36,000 pounds is that 
competitive influences were found to be more severe in the area to 
which the lower intraterritorial scale applies. The present distance- 
rate scales are related to the exceptions (docket No. 15879) mileages 
and groupings. 

The rail respondents are opposed to the prescription of a minimum 
level of rail rates. They propose to revise the present 36,000-pound 
rates so as to relate them to the docket No. 28300 mileages and group- 
ings, and thus place them on substantially the same level as at present 
when considered from the standpoint of mileage comparison. In 
addition, they propose to establish 2 alternating scales of rates sub- 
ject to a 60,000-pound minimum, to be related also to the docket No. 
28300 mileages and groupings. These rates, referred to as “incentive” 
rates, would be lower than the new 36,000-pound rates by amounts 
ranging from 1.1 to 7 cents. These respondent urge that if a mini- 
mum level of rail rates is required, it be made no higher than that pro- 
posed by them. In general, the shippers support the position of the 
rail respondents. The present and the proposed rail rates are set 
forth in appendix A hereto. 

294 I.C.C. 
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Since early in 1930, when motor carriers had become an effective 
transportation agency, there has been a constant struggle between 
the rails and the motor carriers to attract the transportation of canned 
goods in official territory. Private motor transport has also been an 
increasingly important factor. This commodity, because of its heavy 
density (averaging 48 pounds per cubic foot), and regularity of move- 
ment, is particularly suited to movement by both rail and motor. 
From a revenue standpoint, canned goods in 1951 was the seventh most 
important item of freight carried by class I railroads in official terri- 
tory. In spite of successive increases in production and consumption 
of canned goods in recent years, the railroad participation in this 
traffic has materially declined. The extent to which the railroads 
have reduced their rates from the classification basis since 1931, in 
an endeavor to meet motor competition, is illustrated by the fact that 
for a movement of 700 miles within central territory, the rail rate in 
1981 was 47 cents, whereas today it is 72.5 cents, the latter being 40.2 
cents less than the current classification rate of 112.7 cents for a haul 
of the same length. The total net tons of canned goods® carried by 
eastern-district class I railroads for the years 1946-51 were, in mil- 
lions, 14.46 in 1946, 13.43 in 1947, 12.21 in 1948, 9.85 in 1949, 10.06 in 
1950, and 10.51 in 1951. 

Although the volume of canned goods transported by motor carriers 
in official territory is not of record, the evidence indicates that the bulk 
of the traffic handled by many motor lines, contract carriers in particu- 
Jar, is canned goods. Three motor-carrier rate bureaus,® respondents 
herein, show that during 1952, 62 of their member carriers transported 
654.2 million pounds of canned goods, of which 10 handled in excess 
of 20 million pounds each. Of the total tonnage handled by 1 such 
carrier, canned goods accounted for 71.7 million pounds, or 50.02 per- 
cent of all the traffic handled by it in that year. The overall average 
of all canned goods handled by these carriers in 1952 approximated 
8.26 percent of their total tonnage. A motor contract carrier, author- 
ized to operate from specified points in Illinois, Michigan, Wisconsin, 
Missouri, and Iowa, handled 8.1 million pounds of canned goods and 
foodstuffs in 1952, while a common carrier, authorized to transport 
canned goods between various points in Indiana, Illinois, Ohio, and 
Michigan, handled 53.6 million pounds in that year. 

The Emery Transportation Company, herein called Emery, a con- 
tract carrier with headquarters at Chicago, Ill., and one of the re- 


* Tonnage figures pertain to commodity statistics, class 763, food products, n. o. s., not 
frozen. Embraced thereff are many items not named in the subject canned-goods tariff. 

* Middle Atlantie Conference, Central States Motor Freight Bureau, Inc., and Eastern 
Central Motor Carriers Association, herein sometimes called Middle Atlantic, Central 
States, and Eastern Central, respectively, or the bureaus. 
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spondents herein, has contracts with many of the larger canners to 
transport canned goods from and to points in official territory. Forty 
percent of all the traffic handled by Emery is canned goods. During 
the period from April 1 to September 30, 1952, for example, Emery 
handled from and to 27 points in official territory, 754 truckloads of 
canned goods, or about 24 million pounds, including 122 truckloads, 
each transported an approximate distance of 425 miles, for one 
shipper. The rail carriers admit that Emery is one of their chief 
competitors, and state that the competition which they sought to meet 
when reductions in their rates were made on September 26, 1952, 
was that of Emery. 

The rates maintained by Emery in 1947, except in a few instances, 
were substantially on the rail level. The rail rates were subsequently 
increased, under authorizations in the general ex parte proceedings, 
more rapidly than were Emery’s, which was due in part to Government 
price controls affecting contract carriers. Prior to September 26, 1952, 
the rail rates were in particular instances, on some of the more im- 
portant movements, higher than those of Emery. The reductions 
made on that date tended to bring them to the same level. In in- 
stances where Emery’s rates were still below the rail 36,000-pound 
level, Emery promised to increase such rates to the rail level as soon 
as practicable or to cancel any lower rates that were no longer moving 
traffic under an effective contract. The record indicates that, with 
few exceptions, this has been done. 

Shipping statistics of some of the principal canned-goods shippers 
reveal the marked shift to truck transport during the last 6 years 
within official territory. Thus, for example, a producer of grapejuice 
shipped 98 percent of its traffic by rail in 1946 and only 29 percent in 
1952. Of its official-territory traffic in 1953, the estimate is that 95 
percent moved by truck. A Michigan producer of baby foods moved 
to all territories 14 percent of its traffic by truck in 1946 and 42 per- 
cent in 1952. Another large producer shipped 92.1 percent of its 
total traffic by rail in the fiscal year 1949-50, and in the fiscal year 
1951-52 this percentage dropped to 74.1. 

The rail classification rating on canned goods, in carloads, in south- 
ern, southwestern, and western trunkline territories since 1949 has 
been replaced by lower exception ratings to meet motor-carrier com- 
petition. Since late in 1949, a class 20Y exceptions rating, minimum 
86,000 pounds, has been generally maintained throughout the South. 
In southwestern territory, an exceptions rating of class 28, minimum 
40,000 pounds, was reduced to class 22, minimum 36,000 pounds, on 
July 1, 1949. In western trunkline territory, an exceptions rating of 
class 28, minimum 36,000 or 40,000 pounds, was reduced on July 1, 
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1949, to class 22, minimum 36,000 pounds, in part of that territory, 
and a year later to class 24, minimum 36,000 pounds, in the remainder 
of the territory. These exceptions ratings are the going rates except 
where commodity rates have been published to cover a limited number 
of movements. The prevailing carload rates, all subject to a minimum 
of 36,000 pounds, in the various territories for representative dis- 
tances, are shown in the table below. These rates do not take into 
account instances in which commodity rates have been established to 
cover specific movements. The rates in southwestern territory are 
somewhat higher than those shown in zone 2 of western trunkline 
territory : 








Official territory Warten raphiine 
Southern ry 

Al B? Zone 1 | Zone 2 

Cents Cents Cents Cents Cents 
pee irs. dito cbéb osbsbdde<bbid<snt 24, 2 32.2 27.6 29.9 33.4 
UIC ois. CaS Mablei die igsbdackuued de 31.6 35.7 40.3 43.7 
NE iis dad) hn nn kdb -- dd 39.1 43.7 48.3 52.9 
ie) et ie thaw eede 46 49.5 62.9 56.4 61 4 

WEE. ash deities. tink -dad~-6 56.4 56. 4 61 64.4 69 
Sad ki csek tide, d-oaiek> 4 4-~2 dace 62.1 62.1 66.7 72.5 78.2 
lh eh hth deh s attidal dhe! 72.5 72.5 70. 2 80. 5 87.4 
78.2 78.2 75.9 86.3 94.3 
86.3 86.3 80. 5 93. 2 100. 1 
90.9 90.9 DRM Lo AittaccuTicadecaccc 
95 95 OS DL d ces Dh a cattidtiadtinite 
99 99 m Wits. ey Peins 
106 106 SD a "hen. see tacts oi eenmetih, 
109 109 102 ibe dptothin ok bids eee « 
1 Intraterritorial scale. 
3 Interterritorial scale. 


The minimum revenues under the present and the proposed rail 
rates for application within central territory and within trunkline 
territory, called the intraterritorial scale, are illustrated in the fol- 
lowing table. Earnings under the higher interterritorial scale would 
be greater on movements generally under 500 miles: 





Present earnings Proposed earnings 
anot Per car, | percar- | Per cat, | per car. | Per cat, | per car. 
36, mile 36, mile 60, mile 

pounds pounds pounds 
25 miles $74. 52 $2. 98 $66. 24 $2. 65 $103. 80 $4.15 
50 miles 78. 84 1. 58 70. 56 1.41 106. 80 2.14 
75 miles __. 78. 84 1.05 78. 84 1.05 114. 00 1,52 
100 miles 87.12 . 87 87.12 . 87 114. 00 1.14 
150 miles 103. 68 . 69 103. 68 | . 69 138. 00 -92 
mi 113. 76 . 57 115. 92 - 58 155. 40 -78 
300 miles 140. 76 .47 145. 08 48 203. 40 . 68 
400 miles 165. 60 41 165. 60 41 234. 60 . 59 
500 miles 203. 04 41 7. 00 41 303. 60 .61 
mail 223. 56 .37 227. 88 38 338. 40 . 56 
700 miles 261. 00 37 261. 00 37 393. 60 . 56 
281. 52 35 285. 84 36 435. 00 . 54 
900 miles 310. 68 35 302. 40 34 462. 60 -51 
1,000 miles 327. 24 33 322. 92 32 496. 80 . 50 
1,100 miles 342. 00 31 345. 60 31 534. 60 -49 





& 
N= 
- 
Q 
Q 















SURFACE TRANSPORTATION 121 


A comparison is made of the average car-mile earnings under the 
proposed intraterritorial rates, minimum 36,000 pounds, and on the 
average loading of canned goods in official territory, 50,000 pounds, 
with rail data, selected from the Commission’s waybill study, showing 
the average revenue from principal commodity groups in 1951 moving 
within official territory. These data, set forth in the following table, 
show that, with one exception, the average revenue received from the 
principal commodity groups was less than that derived from hauls 
of like distances on canned goods: 


Average revenue per car-mile 


Average Proposed rates 
distance 
Year 1951 


36,000 50,000 
pounds pounds 


Miles Cents Cents Cents 
Products of agriculture.................-....--.--.---.- 56 49 64 
RE ee I coin igs Seek case deh pwcdsdgepuce 603 40 38 53 
Brotubtn cf meee. iis 5 65d- ake <b ei Se) ads 227 68 53 73 
PE ES. Gi dvugeces bioen cuits dace selesagua 246 57 54 75 
Manufacturers and miscellaneous... ................---- 296 76 50 68 


Based upon equal factors of carload weight and length of haul, the 
table below reflects, among other things, a comparison of the revenue 
from the proposed intraterritorial 36,000-pound rates with the revenue 
from canned goods in other territories: 


Averages in 1951 Average revenue 
ee eesti damental. OT 
rates for equiva- 
Territory Revenue lent haul 
Weight | Length | pete 
per car | of haul Per car- | Per 100 eias Bek ane 
mile pounds mile 


| eS 


Tons Miles om. Cents Cents Cents 





United States. 


Sludhd atetediddbathdinconabash 27 861 79 82.8 52 
United States to official..---.... 222.2... 26 721 49 68; 74.8 54 
Official to United States__................ 25 599 51 62 | 63.3 53 
, LS SE 2k Se 25 406 57 46 | 48.3 59 
Within weetiner as i ctu) 2... 2uGrei 23 465 51 52 55. 2 55 
Within western trunkline__.............. 24 380 64 50 44.9 57 
Within southwestern.....................- 27 403 62 46 41.4 65 


The rail respondents submitted cost studies designed to show that 
the present and the proposed rail rates are reasonably compensatory. 
These studies indicate that on both minima of 36,000 and 60,000 
pounds, the rail rates exceed, by substantial amounts, the out-of- 
pocket costs of performing the service. However, the motor carriers 
differ with the rail respondents as to the amount of the excess. It 
appears that the rail earnings under the proposed rates exceed in 
most instances the fully distributed costs based on average loadings. 


The cost studies, developed by the use of our Cost Finding Section’s 
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formula, Rail Form A, are based on operating data for the year 1950, 
adjusted to reflect wage and price levels as of January 1, 1952. Based 
on costs thus determined for the eastern district,’ the earnings per 100 
pounds under the proposed intraterritorial rate scale are, for example, 
24.2, 57.5, and 84 cents for distances of 100, 500, and 900 miles, as com- 
pared with fully distributed costs for the same distances of 26, 60, 
and 94 cents based on a minimum of 36,000 pounds, and 22, 50, and 
79 cents based on the average loading of 50,000 pounds. 

All of the rail cost studies submitted are predicated on boxcar 
utilization, without considering movements in refrigerator cars, a 
38-percent empty-return movement, 4-percent return on the invest- 
ment, and a loss and damage expense of 1.647 cents per 100 pounds, the 
average for 1951 on 3 major railroads operating in official territory, 
with the line-haul costs increased by 14 percent to reflect the customary 
circuity. 

The motor rate bureaus criticize the rail costs in three particulars. 
They urge (1) that the studies should reflect costs for official territory 
(eastern district, plus the Pocahontas region) ; (2) that car utilization 
should be reflected as 60 percent for boxcars and 40 percent for refrig- 
erator cars, which is the utilization for this commodity group as 
applied to the entire movement throughout the United States; and 
(3) that the loss and damage expense should be 2.97 cents per 100 
pounds, which represents the average loss and damage claim payments 
on all such traffic for the year 1950, including transcontinental move- 
ments. The effect of these adjustments may be shown by comparing 
the earnings on a 60,000-pound load under both formulas. The fol- 
lowing table shows that the fully distributed costs under the revised 
study exceed the revenue under the proposed 60,000-pound rates only 
at distances between 100.and 400 miles. Under the rail formula, there 
is only 1 such instance, at 200 miles: 


Fully distributed rail costs 
Rail revenue per 100 pounds 
per 100 
pounds | 
Rail study Bureau study 





Cents Cents | Cents 
3 15 | 


Seems. Seid. Sie. be gdh S22 BIN E IES EI 17. 15 
ee eee Be Be 17.8 16 17 
FOO SAA LN ERE ABR... 19.0 18 19 
TS. ea i 19.0 19 20 
Weel. do 5dds eee eet Ri A OL. 23.0 23 24 
ld ee 25.9 26 27 
eee) - S3hid. ee UV S2Liide Lee bb. 8 33.9 33 34 
ann ee MO 39. 1 39 41 
eee? DL ALL SLO OUAA Lu ed A dake 50.6 46 48 
at ane catinentnetl aeel dee ia ie senn haa 56, 4 53 54 
wee S06 3 ad A Sa Sel 65.6 59 61 
a ea at inet a Se LE 72.5 66 68 
Meee 22S. BOL. Leas. A a 77.1 72 75 

tin hnautiinaneenenmsememiaeesnantnediivaces@eaniinett ne 82.8 78 82 








™The record shows that the costs for official territory are, for each mileage block, 1 
cent or 2 cents per 100 pounds lower than for the eastern district. 
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The rail study used in this table, as indicated, is for the eastern dis- 
trict and includes loss and damage expense of 1.647 cents, while the 
bureau study is the rail study revised as above explained and reflects 
costs for official territory. 

Based on an exact rate-for-rate parity, there are several factors 
which tend to make motor carriers the preferred transportation me- 
dium on this traffic. Additional costs are incurred by shippers and re- 
ceivers of freight when rail transportation is utilized, which include 
drayage, fitting the car for loading, blocking and bracing the lading, 
loading at origin and unloading at destination, and maintenance of 
higher inventories. There is no accurate method by which the precise 
extra cost of using the average rail service may be determined, in that 
all of such costs are not incurred on every shipment. For example, 
some shipments incur only the cost of fitting the car, while others en- 
tail extra expense for drayage at destination. 

A fairly accurate estimate of a portion of the extra expense of rail 
service may be arrived at by considering the published rail charge, ap- 
proximating $11.80 per car, for blocking and bracing, and an estimated 
7.5 cents per 100 pounds for loading or unloading. These expenses 
could be curtailed, of course, when performed by the shipper or re- 
ceiver, If the combined services are performed by the carrier, the 
railroad charge would approximate 18.3 cents per 100 pounds on a 
36,000-pound car. The record shows that these combined services 
are, for the most part, performed by shippers or receivers. Drayage 
charges also vary depending upon the size of the city and the distance 
between the plant and the rail siding. These charges, where ineurred, 
aggregate generally from 10 to 20 cents per 100 pounds, A majority 
of the shippers or receivers who participated in this proceeding do not 
incur drayage expenses, as their plants are located on rail sidings. 

Motor carriers maintain rates subject to maxima ranging from 20,- 
000 to 30,000 pounds. Use of motor carriers is shown to be more ad- 
vantageous than rail service, even on 36,000-pound shipments, because 
smaller and more frequent shipments reduce warehouse costs and in- 
ventories, thus requiring less investment. The cost of many pool-car 
operations is eliminated when smaller truck shipments are used. Par- 
tially offsetting these factors is the rail advantage of according the 
shippers the privilege of storage in transit. 

There are inherent advantages of motor transportation which have 
ho counterpart in rail service. It is individualized, expedited, and 
more flexible than rail transportation. The individualized service of 
the contract carriers, with service factors often approaching the char- 
acteristics of private carriage, accounts in large measure for the impor- 


tance of contract-carrier service in the transportation needs of the 
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canning industy. The success of the contract carrier in this field may 
be attributed to its ability to fulfill requirements not ordinarily sup- 
plied by the common-carrier medium. 

In view of the foregoing, the rail respondents take the position that 
if minimum motor-carrier rates are prescribed in this proceeding, such 
rates, subject. to a minimum of 30,000 pounds or higher, should be at 
least 3 cents higher than the rail rates based on 36,000 pounds, and that 
lower truckload minima should reflect a greater differential in favor of 
the rails. 

Turning now to the rail proposal that the canned-goods rate struc- 
ture in official territory should reflect lower scales of distance rates, 
minimum 60,000 pounds, in addition to rates based on 36,000 pounds. 
As stated, 60,000-pound rates were originally proposed to become ef- 
fective on September 26, 1952, but were suspended. In Canned or 
Preserved Foodstuffs in Official Territory, supra, division 2 found 
the proposal not shown to be just and reasonable, and caused the 
schedules to be canceled. Two petitions for reconsideration of that 
action have been denied. The decision in that proceeding, however, 
was without prejudice to any conclusions which may be reached upon 
the instant record. It was there observed that approval of a proposal 
which would have the effect of initiating widespread reductions in 
motor-carrier rates without materially benefiting the proponents 
would not satisfy the requirements of the national transportation 
policy. We have in this consolidated proceeding a more complete 
record as to the justness and reasonableness of the 60,000-pound rates, 
and also as to tlie motor- carrier rates, a situation not presented in the 
prior proceeding. 

As stated, the proposed 60,000-pound rates are referred to by the 
rail respondents as “incentive rates,” and were designed specifically 
to counteract motor-carrier competition and to offset the growing 
tendency of canned-goods receivers to order in smaller quantities. 
The portion of the lading in excess of the minimum of 36,000 pounds 
results in additional revenue without substantial added service, ex- 
cept the additional tractive effort. See Alcoholic Liquors in the 
South, 279 I. C. C. 81, 86. Fuller utilization of the carrying capacity 
of the average freight car enables the railroads to realize the benefit 
of this inherent advantage. 

A comparison of the per-car and car-mile revenue under the pro- 
posed intraterritorial distance scale of rates, minima 36,000 and 
60,000 pounds, as well as at the 1951 average load of 50,000 pounds, is 
shown in the table below. It should be noted that the proposed rates, 
considered in connection with the difference in grouping, are, on the 
whole, slightly higher than the present rates: 
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Rates Revenue per car Revenue per car-mile 


36,000 60,000 | 36,000 50,000 60,000 | 36,000 | 50,000 60,000 
pounds | pounds pounds | pounds pounds pounds | pounds | pounds 


Cents | 


Cents 
19.6 200 
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This table shows that the revenue per car and per car-mile on most 
movements would be materially increased. While in 1951 the average 
loading in official territory under the prevailing 36,000-pound mini- 
mum was 50,000 pounds, there is ample evidence to support a con- 
clusion that with the proposed dual minima the average would be 
increased substantially. Dual minima of 40,000 and 60,000 pounds 
are currently in effect on transcontinental movement. One prominent 
canner experienced an average loading of 73,600 pounds on its 1950 
transcontinental shipments, while another, on 37 carloads which moved 
in June 1952, from its Pittsburgh, Pa., plant to the west coast, aver- 
aged 70,685 pounds. The latter shipper’s official-territory shipments 
in the same month averaged 49,015 pounds. 

The utilization of the 60,000-pound proposal would result in sub- 
stantial conservation of railroad equipment. A standard boxcar has 
the capacity to accommodate the larger quantities, whereas 36,000 
pounds of evaporated milk, for example, occupies only one-fifth of 
the vertical space of the standard car. The evidence warrants the 
conclusion that the 60,000-pound rates would increase the railroads’ 
gross and net revenues, and would be reasonably compensatory. 

Much of the evidence on this record concerns private-carrier com- 
petition. Both the rail carriers and most of the motor lines are fully 
cognizant of the existence and increasing use of private carriage in 
the transportation of canned goods, and any rate structure main- 
tained by the for-hire carriers must give due recognition thereto. 
Thus, most of the parties realize that the rates and costs of the for- 
hire carriers cannot advance beyond a point where diversion of traffic 
to private carriage would result. The record is deficient, however, 
as to the precise point at which such transition would take place. It 
(loes appear that several of the larger canners and supermarket op- 
erators now operate extensive fleets of trucks. Private-carrier opera- 
tions are generally conducted within a relatively short radius of the 


respective plants in instances where there is a regular return move- 
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ment, or where the service is used to supply retail stores or to stock 
warehouses. 

Many cost studies of record purport to show the cost of the par- 
ticular shipper’s private-carrier operations. Each study is designed 
to meet the specific conditions which attend the traffic characteristics 
and requirements of the considered shipper. ‘They vary as greatly in 
construction as they do in the end result. Particularly on the part 
of the motor-carrier respondents, the studies were criticized as being 
too conservative. No purpose could be served by detailing each study, 
nor in reconciling the criticisms if that were possible. Suffice it to 
say, that a study of these and other data relating thereto warrants 
the conclusion that the cost of private carriage is well below the cost 
to the shipper of using for-hire transportation; and the shippers 
appear to be firmly convinced that the costs of their private carriage 
are such that it would be to their advantage to expand such operations 
or, in certain instances, to initiate such operations, upon a threat of 
higher for-hire costs. Except in the latter instance, shippers of canned 
goods have been reluctant to undertake private trucking operations, 
and generally prefer to leave transportation matters to the experienced 
public transportation agencies. 

The motor common carrier rates on canned goods in official territory 
are not on a uniform basis. The classitication provides a rating of 
fifth class (35 percent of first class), and, in addition to many com- 
modity rates published in tariffs of the Central States and Middle 
Atlantic bureaus, a class 32.5 exceptions rating is also maintained. 
The Eastern Central bureau publishes commodity rates from and to 
many points in lieu of class rates. The present commodity rates in 
official territory reflect variable percentages of the first-class rates, 
having been established to meet rail and motor competition, particu- 
larly that of the contract carriers. Many common carriers do not 
participate in the rates on canned goods published in bureau tariffs 
and publish their own rates to meet particular competitive situations. 
The truckload maxima, as stated, range generally from 20,000 to 30,000 
pounds, the most prevalent being a minimum of 23,000 pounds. _The 
motor common carrier class or exceptions rates presently maintained 
by the motor rate bureaus, and the proposed intraterritorial rail rates, 
minima 36,000 and 60,000 pounds, are shown in appendix B hereto for 
comparative purposes. 

In appendix C are shown the present commodity rates maintained 
in motor bureau tariffs from and to representative points, the percent- 
ages such rates bear to the first-class rates, the bureaus’ originally 
proposed minimum rates, and the proposed rail rates from and to the 
same points. While a few of the motor commodity rates are slightly 
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below the proposed rail 36,000-pound rates, the majority are substan- 
tially higher. Under the bureaus’ proposal, reductions would occur 
in a few instances, but in general the rates would be increased. 

In their exceptions to the proposed report, the bureaus. propose a 
new scale of minimum rates which they say are based upon 32.5 per- 
cent of the basic docket No. 28300 first-class scale, with some varia 
tions, and “are no longer related to motor conumon carrier costs.” ~The 
scale thus proposed is the same as that originally proposed for all 
distances of 560 miles and under. It is lower than that proposed at 
the hearing by amounts varying from 1 cent at 580 miles to 19 cents 
at 1,000 miles. 

The bureaus submitted a cost study purporting to reflect-the average 
cost of motor carriers in the transportation of a truckload of 28,000 
pounds. The data used in the study were obtained by sending all of 
the bureau members a questionnaire requesting information as to the 
tonnage of canned goods handled by them in 1952 and their operating 
expenses in 1951. Of 60 replies received, only 44 contained data which 
were used for an analysis of costs. The study is based upon a formula 
developed by the Commission’s Cost Finding Section. ‘Three bases 
of costs were thus determined. Basis | attributes to canned goods no 
responsibility for any empty return mileage; basis I] assumes that 
the loaded movement is balanced by a return load at all distances; and 
basis III assumes a graduated return load varymg with: mileage from 
zero for 5 miles to 100 percent for 500 miles. Basis III is the same 
as basis I for distances of 480 miles and over, and is the same as that 
upon which the bureaus predicated the minimum rates scale originally 
proposed by them. Under basis III the costs at the lower mileages, 
260 miles and under, are somewhat under those of basis II, while at 
(listances over 300 miles the costs under basis ITI are held down some- 
what compared with those under basis II. The rails argue that the 
effect of the distribution of the return load under basis LIT is to assign 


to short-haul traffic a portion of the costs properly assignable to longer 
hauls. Of the 2 bases, the rails favor basis IT, but view all 3 of these 
scales as inflated. 


The bureau cost study was subjected to criticism by both the rail 
respondents and the shippers. These criticisms were directed to the 
alleged improper (1) return load factors, (2) allocation of pickup and 
delivery costs, (3) conversion of miles into hours, and (4) use of 
assumption relating to the original assignment of pickup and delivery 
as contrasted with line-haul cost and the apportionment of line-haul 
expense between the two. The table below shows the three bases of 


costs as developed by theabureaus. These are basic cost scales without 
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profit adjusted to reflect an operating ratio of 90 percent, obtained by 
increasing the original scales by an arbitrary 11-percent profit: 





| ' 
Basis | Basis | Basis 
I II III 





Cents | Cents | Cents 
1 | 71 79 7 
23 83 92 

34 5 a ae 107 119 107 
47 od 5 bie 119 132 119 
59 146 131 





The principal shipper interveners submitted a revision of the bureau 
cost. study showing the out-of-pocket cost on the basis of a variable 
ratio of 90 percent. The revision is based on the return-load theory 
used in the bureaus’ basis II, and is predicated upon the performance 
of four selected carriers and the pickup and delivery experience at 
selected shipping plants. One of the significant differences is a 
terminal element of 5.19 cents, as compared with the bureau cost 
study for this item of 9.76 cents. The revised figures show that the 
out-of-pocket costs for 100 pounds for transporting 28,000 pounds 
from 50 to 1,000 miles to be from 10.6 to 114.3 cents. 

Emery, the principal contract motor carrier transporting canned 
goods in official territory, favors the same minimum scale of rates for 
rail carriers and for contract and common motor carriers. It directs 
attention to the spread between the rail classification basis of class 35, 
which it considers to be a just and reasonable maximum, and the 
present rail commodity rates, as evidence that the rail rates are 
unreasonably low. It urges the same conclusion with respect to the 
present motor bureau common-carrier commodity rates, particularly 
those maintained in tariffs of Central States and Middle Atlantic." 
Emery’s operating ratio in 1952 was 99.04 percent. Its rates follow 
no uniform pattern, each rate generally having been established 
through negotiation with shippers to meet competitive rates. When 
the most recent reduction in rail rates was made in September 1952, 
many of Emery’s rates were still below the rail level. Emery has 
since brought most of its rates up to, or above the rail 36,000-pound 
level. The table below compares Emery’s rates in effect on Novem- 
ber 15, 1952, from and to representative points, with the proposed 
rail rates : 


§ Emery’s views are also those of respondents, Beatty Motor Express, Inc., of Washington, Pa., a econ- 


tract motor carrier, and Heuer Truck Lines, Inc., of Marshalltown, Iowa, a motor common carrier, who 
joined Emery on brief. 
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Another contract carrier, Terry Trucking Service, Inc., authorized 
to transport canned goods from and to specified points in Michigan, 
Illinois, Indiana, Iowa, and Wisconsin, maintains minimum rates on 
canned goods, minimum weight 22,000 pounds, examples of which are 
compared with the proposed rail rates in the table below: 





| Proposed rail rates 
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Anderson, Ind __. Peoria, Ill 

Fort Wayne, Ind__..__- Coied, Bho 6633 iwses. terme 
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Indianapolis, Ind..........-.-.-.--|.-..-d : 

Madison, Ind ; 

Fort Wayne, Ind 
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1 Minimum 22,000 pounds. 
2 Minimum 36,000 pounds. 
3 Minimum 60,000 pounds. 


The truck-mile revenues of the motor carriers as a whole from 
canned goods are not revealed. The revenue derived by Emery from 
the canned goods of 1 intervening shipper during June 1952 (14.6 mil- 
lion pounds), was 40.2 cents per loaded truck-mile. It appears also 
that 17 common and contract carriers handled 28.38 million pounds 
of canned goods for the same shipper in the same month, at an average 
of 46.8 cents per loaded truck-mile. 

Emery submitted a cost study, based on its 1952 results, purporting 
to be an application of a simplified cost formula developed by our Cost 
Finding Section for use by common carriers and used by Emery as the 
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basis for its proposed scale of rail rates, minimum 28,000 pounds, as 
set otit in appendix B. The purpose of the proposed scale is to reflect 
Emery’s full operating costs for the various mileage blocks, plus a 
7-percent profit. 

The Emery cost study is criticized by the rail respondents, and by 
the principal shippers, as not representative of its actual costs in the 
transportation of canned goods: Its accounts are intermingled with 
those of Midwest Transfer Company of Illinois, a contract carrier, 
herein called Midwest, from which Emery purchases about 75 percent 
of its transportation. Emery’s annual reports to us do not reflect 
some of the data which is used in the cost formula. About 12 percent 
of its expenses come from a joint facility arrangement with Midwest. 
Expenses under the joint. facility arrangement are also incurred by 
Midwest, but are apportioned between Emery and Midwest on the 
basis of revenues of the two carriers. Since the operations of the two 
companies are in no way identical, appertionment in this manner ap- 
pears illogical. Other than to serve as the starting point for the con- 
struction of the minimum-rate scale proposed by Emery, the cost study 
appears to be of little value in this proceeding in determining the ac- 
tual cost of transporting canned goods by contract carriers.. It will 
be noted, however, from the data in appendix B that the bureaus’ 
originally proposed rate scale, which is purported to be based on costs 
plus 11 percent profit, is for the most part considerably higher than 
that of Emery. Although Emery’s proposed minimum-rate scale is 
predicated upon a truckload minimum of 28,000 pounds, on brief 
Emery and those joined therein ask that a 30,000-pound minimum be 
established for all motor carriers and that any lower truckload mini- 
mum weight be given proportionately higher rates. Emery favors 
but 1 rail minimum of 36,000 pounds. The common-carrier motor 
bureaus support a truckload minimum of 28,000 pounds. 

Certain other contract motor carriers, respondents herein, domiciled 
in Pennsylvania,? while not advocating any particular minimum scale 
of rates, urge that if one is prescribed it should be based on a minimum 
weight not to exceed 26,000 pounds, because of weight restrictions 
imposed by the State of Pennsylvania on the type of equipment nor- 
mally used by these carriers. Two of these respondents, John F. 
Walter and Arthur B. Jarrell, whose principal movement of canned 
goods is from Pittsburgh, Pa., to Baltimore, Md., handled an average 
of 29,068 pounds per truckload on 88 trips, and 30,458 pounds on 9 
trips, respectively, during June 1952. In the same month, Herr’s 
Motor Express averaged 29,422 pounds on 31 movements. 


* Benjamin H. Herr doing business as Herr’s Motor Express, Quarryville, Pa.; Arthur 


B. Jarrell, Pittsburgh, Pa.; Wilbur H. Johns, Lancaster, Pa.; and John F. Walter, 
Newville, Pa, 
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The record warrants a conclusion that a minimum weight of 28,000 
pounds will be reasonable for application in connection with the 
minimum rates herein prescribed for all motor-carrier movements. 
Motor-carrier rates may be established, however, subject to minimum 
weights lower than 28,000 pounds, provided the rates thereon are 
at least 3 cents per 100 pounds higher than the rates herein prescribed 
for a minimum weight of 28,000 pounds, from and to the same points. 

An intervener, Pan-Atlantic Steamship Corporation, herein called 
Pan-Atlantic, urges, among other things, that the present and pro- 
posed rail rates are unreasonably low and do not permit the canned- 
goods traffic within official territory to bear its proper share of the 
total transportation burden. It states that the adoption of the pro- 
posed rail rates would create all-rail combination rates between south- 
ern and official territories which would be lower than the existing all- 
rail single-factor through rates between those territories, and that a 
reduction in the official-southern interterritorial scale of rates on 
canned goods, now based in exceptions class 22, would be certain to 
follow, causing a reduction in the water and water-rail rates, and 
consequently diminishing water-carrier revenues. Canned citrus ton- 
nage from Florida to North Atlantic ports of Boston, Mass., Phila- 
delphia, Pa., New York, N. Y., and Baltimore, is particularly impor- 
tant to Pan-Atlantic. For example, canned goods represents 96 per- 
cent of all the northbound tonnage handled by it from Tampa, Fla., 
in 1952. 

The immediate effect in most instances of the reduced 36,000-pound 
rail rates which became effective on September 26, 1952, and which 
would continue under the proposal here, has been to improve the Pan- 
Atlantic competitive situation in relation to the all-rail routes, with 
no reduction in Pan-Atlantic’s revenue. For example, on September 
25, 1952, the all-rail rate from Tampa to Cumberland, Md., was 98 
cents.*° The water-rail rate was then 88 cents, composed of the propor- 
tional water rate of 55 cents from Tampa to Baltimore and a rail rate 
of 33 cents beyond, or 10 cents less than the all-rail rate. On the fol- 
lowing day, the all-rail combination rate which displaced the former 
through joint rate, Tampa to Cumberland, became 94 cents, while the 
water-rail rate became 82 cents, composed of 55 cents to Baltimore and 
27 cents beyond, or 12 cents less than the all-rail rate. Thus, a reduc- 
tion of 4 cents in the all-rail rate increased the differential in favor of 
the water-rail route by 2 cents. Under the proposed 60,000-pound 
rates, the applicable all-rail rate on a like shipment from Tampa to 


10 Rates in those examples do not include the Ex Parte No. 175 surcharge. 
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Cumberland would be a combination of 89.5 cents, whereas the water- 
rail rate would become 77 cents, composed of the same 55-cent water 
factor to Baltimore and a rail commodity rate of 22 cents, minimum 
60,000 pounds, beyond. The differential in favor of the water-rail 
route would then be 12.5 cents, thus improving Pan-Atlantic’s com- 
petitive position further by 0.5 cent without change in the water factor. 
The evidence does not warrant a finding that the general interter- 
ritorial level of rates on canned goods must inevitably be reduced 
following approval of the rail rates here proposed. 

The Secretary of Agriculture, relying entirely upon evidence sub- 
mitted by other parties, stresses that the present 36,000-pound and 
the proposed 60,000-pound rail rates are just and reasonable, and 
urges that no minimum rate be prescribed herein. 

The contract carrier conference of the American Trucking Associa- 
tions, Inc., called the conference, was permitted to intervene herein 
subsequent to the service of the proposed report. It filed exceptions 
to the report, to which Emery replied. It is opposed to the prescrip- 
tion of minimum rates which may result in the fixing of charges for 
motor contract carriers generally. The conference takes the position 
that the record fails, among other things, to justify a conclusion that 
the existing competition in the canned-goods traffic borders on becom- 
ing destructive, or that the financial stability of the respective re- 
spondents is being threatened by the rates on canned goods. Emery, 
said to be a member of this conference, is opposed to this view. 

Our power to fix minimum rail and motor rates is granted by sec- 
tions 15 (1), 216 (e), and 218 (b) of the Interstate Commerce Act. 
Our exercise of this power has been confined largely to instances 
where a rate was found to be so low as to sacrifice, needlessly, carrier 
revenues. In a proceeding decided prior to the passage of the Trans- 
portation Act of 1940, Petroleum and Petroleum Products, Calif. to 
Ariz., 241 I. C. C. 21, and investigation of motor and rail rates on 
petroleum and petroleum products from points in California to points 
in Arizona, upon a showing that the motor carriers’ cost of operation 
exceeded that of the rail carriers, we rejected a contention of the motor 
carriers that the rail rates should be increased to a level which would 
permit the motor carriers to participate in the traffic. A like situation 
is presented here upon a similar showing of costs. At page 48 of that 
proceeding, we said: 

When the costs of performing certain transportation services do not greatly 
differ as between the rail and motor carriers which are competing for the traffic, 
the rates of each carrier possibly may be successively reduced without undue 
harm so long as there is some margin between such rates and the costs. The 
rates, however, under the stress of such competition may decrease until they 
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reach or even fall below the out-of-pocket cost, depending upon the intensity of 
the desire for the traffic. The competition, if unrestrained, tends to become 
destructive and if long continued under such conditions will decrease the finan- 
cial stability of the carriers concerned and make it difficult for them to provide 
adequate and efficient service. In these circumstances, the power to prescribe 
minimum rates may be appropriately exercised in order to prevent destructive 
competition and to stabilize rates at a level which will provide a proper return 
for the service rendered. If the costs of one transportation agency are so high 
as to prevent profitable operation at rates which permit the competing agency 
to perform satisfactory service to the public and to earn a good profit, it seems 
obvious that the high-cost agency in meeting the rates of the low-cost agency 
is attempting to compete on a nonprofit basis. To direct the low-cost agency 
in these circumstances to increase its rates would be to disregard the admonition 
of both the Interstate Commerce Act and the Motor Carrier Act to give due 
consideration “to the need in the public interest of adequate and efficient * * * 
transportation service at the lowest possible cost consistent with the furnishing 
of such service.” It would be regulation in the interest of the high-cost agency 
rather than in the public interest. 


In New Automobiles in Interstate Commerce, 259 I. C. C. 475, in 
considering the amendments to the act effective in 1940, we stated, at 
page 534: 


What constitutes a minimum reasonable rate is a matter to be determined 
in the light of the facts of record in each individual case, avoiding arbitrary 
action and keeping within statutory and constitutional limitations, just as in 
the case of maximum reasonable rates. Whether a rate is below a reasonable 
minimum depends on whether it yields a proper return; whether the carrier 
would be better off from a net-revenue standpoint with it than without it; 
whether it represents competition that is unduly destructive to a reasonable 
rate structure and the carriers; and whether it otherwise conforms to the na- 
tional transportation policy and the rules of ratemaking declared in the act of 
1940. 

The rules for ratemaking (sections 15a (2), 216 (i), and 218 (b) 
of the act) and the national transportation policy manifest the policy 
of the Congress to be that the inherent advantages of rail and motor 
transportation shall be recognized and preserved in the interest of the 
public, particularly in a proceeding where, as here, both rail and 
motor rates are under review. The inherent advantage of transport- 
ing canned goods by rail in official territory is the relatively low cost 
of the service, particularly on large-quantity shipments. As has been 
observed in other proceedings, while the element of cost is not the only 
factor to be considered in determining the justness and reasonable- 
ness of rates under review, it frequently becomes the dominant factor 
where two different mediums of transportation are competing for the 
same traffic, with the result that other factors which so often influence 
the determination of minimum or maximum rates of carriers become 
of less importance. 
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Considering the cost data before us, and the criticisms made thereof, 
it is clear that the rail carriers are capable of transporting their unit 
loads relatively cheaper than the motor carriers. The minimum 
reasonable rates prescribed herein will permit the motor carriers to 
compete with the rail carriers upon fair and reasonable terms, par- 
ticularly for the small-quantity movements, and at thé same time per- 
mit the rail respondents to handle the larger shipments. ‘The pre- 
scription in this proceeding of minimum reasonable rates does not 
contemplate that the rail respondents will forthwith reduce to the 
lowest level here permitted all of their present rates, particularly 
those intended for interterritorial application, which are now higher 
than the prescribed minima. They, as well as the motor carriers, 
should endeavor to conserve revenues as much as possible, and not 
permit all rates to gravitate to the lowest possible level. The evidence 
is clear that the competition for this traflic is such as to border upon 
the destructive, and threatens to decrease the financial stability of the 
respondents. The exercise of the power to fix minimum reasonable 
rates is here required in order to prevent destructive competition and 
to stabilize the rates at a level which will permit each mode of 
transportation to participate in the traffic in a just and reasonable 
manner. 

We conclude: 

1. That the carload rail rates and the truckload contract and com- 
mon motor carrier rates on canned goods from, to, and between 
points in official territory here under investigation are, and for the 
future will be, unjust and unreasonable in and to the extent that they 
are or may be lower than on the respective bases prescribed as mini- 
mum reasonable in the succeeding paragraphs hereof. 

2. That the minimum reasonable rail rates for application on 
canned goods, as named in item 10 of Agent A. W. Boin’s tariff No. 
A-962, in carloads, from, to, and between points in official territory 
designated in that tariff, are and for the future will be the proposed 
rates set out in appendix A hereto, minima 36,000 and 60,000 pounds, 
under columns A for distances to and including 1,425 miles, and under 
columns B for distances over 1,425 miles. 

3. That the minimum reasonable rates for application by common 
and contract motor carriers on the same commodities, in truckloads, 
from, to, and between the official-territory points designated in finding 
2, will be the same as the minimum reasonable rail rates subject to a 
minimum weight of 36,000 pounds, as prescribed in finding 2, subject 
to a truckload minimum weight of 28,000 pounds; provided, that 
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motor-carrier rates, subject to a truckload minimum weight of less 
than 28,000 pounds but not less than 20,000 pounds, may be main- 
tained which exceed the minimum rates herein prescribed for like dis- 
tances by not less than 3 cents per 100 pounds. 

An appropriate order will be entered. 


Freas, Commissioner, concurring in part: 

This is a commendable attempt to stabilize rates on an important 
segment of traffic, but the report of the majority, in my opinion, goes 
too far in certain respects and not far enough in others. 

Many motor carriers maintaining a variety of rates participate in 
this traffic; minimum rates for them seem necessary if stability is to be 
attained. An order prescribing a reasonable minimum level will 
operate to increase those rates that are unjustifiably low and will thus 
prevent the continued demoralization of this rate structure. It is 
different, however, with respect to minimum rates for the rail carriers. 
On this record there are no rail rates to be increased by minimum-rate 
order. There is no threat of any unjustifiable further reduction. 
Should the rail carriers undertake unjustifiable reductions, they may 
speedily be stopped by the Commission through the exercise of its 
suspension powers. It is not clear how the establishment of minimum 
rates for rail carriers under the circumstances here will serve any use- 
ful purpose. But assuming that minimum rates are to be established 
for the rail carriers, they should not be below those now in effect or 
proposed. Establishing them on a lower level invites pressure on both 
rail and highway carriers for further reductions in an already de- 
pressed rate structure. 

The record clearly indicates that generally, at least, the rails here are 
the ratemaking carriers. When a form of transportation with higher 
costs is permitted to meet the rates of the lower cost carriers, it should 
be on a basis not lower than that of the low-cost form of transportation 
unless service considerations indicate otherwise. To permit trucks at 
28,000 pounds to meet the 36,000-pound rail rates in instances where 
the rails are the low-cost form of transportation, is not bringing about 
equality of opportunity. The situation is not equalized by the 3-cent 
differential limited to shipments weighing between 20,000 and 28,000 
pounds. 


ComMIssIONER ALLDREDGE dissents. 


Commissioners Arpata and Hurcutinson, being necessarily absent, 
did not participate in the disposition of this proceeding. 
204 I.C.C. 
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Rail rates—Continued 
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A—Within central and within trunkline territories. 
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Present bureau class or ex- 
ceptions rates Proposed rates 


Eastern | Central | Middle | Motor | Rail 

Central States | Atlantic | bureau 2 Emery ? 
class jexceptionsjexceptions} mini- |————————| _ mini- 
rates ! rates! | rates! mum Aji Bé mum 





Cents Cents Cents Cents Cents Cents Cents 
34 28 17.8 
44 36 19 
51 44 23 
56 48 25.9 | 
67 57 33.9 | 
84 | 65 | 39.1 | 
95 79 50.6 
105 | 90 56. 4 | 
115 | 105 65.6 | 
125 | 72.5 
900 miles _ 133 { 77.1 | 
ROG PECS oacccceccenendn ees 141 ‘ | 31 | 82.8 | 








! Minimum 23,000 pounds, 
2 Minimum 28,000 pounds. 
3 Intraterritorial scale, minimum 36,000 pounds. 
‘ Intraterritorial scale, minimum 60,000 pounds. 


294 1.0. C. 





SURFACE TRANSPORTATION 


APPENDIX C 


Motor bureau commodity Proposed 
rates rail rates 





| 


| Percent! 
Present ‘of first | 


rate | ‘class 


s 
” 


Indianapolis, Ind 
Chicago, Il 

do 
Evansville, Ind 
Pittsburgh, Pa 
Terre Haute, Ind 


Cleveland, Ohio 
Washington, D. C 
Richmond, Va 
_N.Y Philadelphia, Pa 
Baltimore, M Buffalo, N. Y 
Cambridge, N; I Pittsburgh, Pa 


wesesgesupessseees | e 


— 


SECBRNESSSRESSRISSRBE 
SCOUAACOASOowacowmovaecnwnewo 
BESSNSRSSLSSSSKSRSSAS 
COOSA NIK SBOGAar CKeKKwWWw 

& SCOKSSErwertnnwnH Cocos 


SSS 











1 Minimum, 28,000 pounds. 
? Intraterritorial scale, minimum 36,000 pounds. 
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Mr. McBrivz. Now the case I just mentioned has to do with an 
investigation of the freight rates on canned goods in this eastern ter- 
ritory, and there the Commissioin prescribed exact minimum rates 
for both common carriers by motor vehicle and contract carriers by 
motor vehicle. Nowhere in this proceeding, and there is a volumi- 
nous record, nowhere did anyone raise a distinction as to the type of 
service being rendered by common carriers or contract carriers. The 
service is identical, and the Commission therefore prescribed identi- 
cal rates for both common and contract carriers. In other words, 
the services involved here were accepted by everyone as identical; 
which raises the question: Why not identical regulation? Why not 
identical operating authorities 

In the other proceeding, MC-C-1510, Iron and Steel Articles— 
Eastern Common Carriers, the Interstate Commerce Commission 
again prescribed the exact rates on iron and steel for common and 
contract motor carriers. It did not prescribe the identical rates for 
railroads. Nowhere in this saahenatinies or in the record is there 
anything to be found indicating a dissimilarity of service, and so we 
maintain that the contract carriers who are rendering these services 
are not rendering a specialized service. They are not rendering that 
type of service that Commissioner Alldredge referred to this morning 
when he quoted the Senators back in 1940. 

Senator Purreti. Well, it isn’t your contention that all contract 
carriers are operating that way; it is your contention that they may 
if they wish? 

Mr. McBrivz. Everyone has the privilege of doing so if he so 
elects, but all of them do not do that. We have no ee what- 
ever with the majority of the contract carriers, sir. It is the hunt- 
Tien ones. Now, what is the remedy ? 

he delicate task of drafting legislation which would not injure 
any present legitimate contract carrier operation, and at the same 
time protect the public interest in common carrier transportation, has 
been courageously undertaken by the Interstate Commerce Commis- 
sion. It has brought fresh thinking into play, and we believe has 
drafted a bill fair to all parties concerned. It has a primary obli- 
gation imposed upon it by Congress to regulate interstate commerce 
for the general welfare. It also has congressionally imposed legis- 
lative responsibilities. The public, therefore, must rely upon the 
Interstate Commerce Commission to recommend modernization and 
change in the laws governing transportation. 

As one of the Commissioners sums it up—“The ICC has an ax to 
grind. It’s the public’s ax.” 

The remedy for the “contract carrier problem” lies in S. 1384. In 
plain words anyone can grasp, Chairman Clarke of the Interstate 
Commerce Commission outlines the situation as the Commissioners 
see it: 

An unsatisfactory situation has been present for some time in the field of 
contract carriage. Motor contract carriers may serve any number of shippers 
pursuant to individual contracts within the scope of their authorities, and so 
long as such contracts are within the scope of the carriers’ permits, the Com- 
mission cannot restrict the substitution of contracts, or their addition. As a 
result, some carriers have numerous contracts and to all intents and purposes 


are rendering a specialized common carrier service. 
This situation— 


says Chairman Clarke— 
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is. further complicated by a recent decision of the Supreme Court which 
held, among other things, that a contract carrier is free to aggressively 
search for new business within the limits of its license. Thus, as it now stands, 
serious inroads into the field of common carriage may be expected to con- 
tinue under the guise of contract carriage. It would appear highly desirable, 
however, to empower the Commission to fix limitations as to the number and 
scope or class of persons for which a contract carrier may render service. Only 
in this manner can we hope to preserve the distinction between contract and 
common carriage, now threatened with obliteration. 


The provisions of S. 1384: To bring about the desired competitive 
equality between contract and common carriers, S. 1384 sets forth 
four main purposes, as follows: 

1. To revise the definition of contract carrier by motor vehicle pres- 
ently embodied in section 203 (a) (15); 

2. To enable the Commission to grant to persons holding contract 
carrier permits, and whose operations do not conform with the new 
definition above, common carrier certificates ; 

3. To give the Commission specific authority to limit the number 
of contracts under which a contract carrier may perform transporta- 
tion service without seeking additional authority; and 

4. To provide a line of demarcation, clear and unequivocal in the 
law, between common and contract carriers. 

The Regular Common Carrier Conference of American Trucking 
Associations believes that the provisions of S. 1384 are fair, con- 
structive, and in the public interest. We support this bill in full. 

Thank you, Mr. Chairman. You have been very patient. 

Senator Purret,. Thank you, Mr. McBride. On your exhibit 
No. 1 which is a statement showing the number of different contract- 
ing shippers, showing in schedules the following contract carriers as 
of April 30, are these the cases which would appear to indicate this 
trend toward common carrier activities on the part of contract. car- 
riers? Are these those which point this up more sharply than others? 
Testimony this morning showed that contract carriers numbered 
2,304. Now, you have got here roughly what, 20? Or 25? Are 
these indicative of a general situation ? 

Mr. McBriwe. Yes, this is the situation in the Central States area 
and includes only Illinois, Indiana, Michigan, and Ohio. 

Senator Purrect. Are these the people, the ones that are named 
here that you feel have perhaps been going into the field of common 
carriage to a greater extent than the average contract carrier in that 
same area ? 

Mr. McBrine. First I think they are typical, but there are several 
times this number that go up to 15 and 20. 

Senator Purrety. Let me put it in more simple language: Were 
these selected for a particular reason out of 2,304? 

Mr. McBrivz. Yes, sir. 

Senator Purrett. They were selected for a particular reason ? 

Mr. McBrine. Yes, sir. 

Senator Purrett. Then, would you say this doesn’t describe what 
most of the 2,304 are engaged in, or does it ? 

Mr. McBrivz. This is not typical of the vast majority of contract 
carriers; no, sir. This is not reflective of contract carriage in general. 
This is a partial list of those who have exploited their permits law- 
fully. 

Seanign Lucas. We believe, sir, that this is a general pattern which 


will be followed. 
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Senator Purreti. That may be followed, that is possible of being 
followed. 

Senator Lucas. Yes, sir. 

Mr. McBripr. It is entirely possible under the present statute, 

Senator Purre.n. But it isn’t indicative of the situation generally 
with your 2,304 carriers? 

Mr. McBring, That is right. 

Senator Purrety. Senator Yarborough, have you any questions? 

Has counsel any questions? 

Mr. Barton. I have one question, Mr. Chairman. 

Mr. McBride, you point out that there are large areas in which con- 
tract and common carriers render the same service—is that right—or 
are competitive ¢ 

Mr. McBring. Yes. 

Mr. Barton. In view of that would not the proposed amendment 
to 203 (a) (15) contained in one of the bills, “for the furnishing of 
transportation service of a special and individual nature saan by 
the customer and not required by common carriers,” tend to put the 
contract carrier out of business where you have the common carrier 
providing the same service? 

Mr. McBripz. That, sir, would not harm any bona fide contract 
carrier one bit. It is absolutely in harmony with what Senator 
Wheeler said in 1935, what Senator Truman said in 1940, and the 
things that Mr. Eastman said. Now, this will permit the continuance 
of any specialized service which I understand from the legislative 
history was the purpose for contract carriers or the sphere of opera- 
tions they should occupy. 

Mr. Barton. What about the contract haulers of canned goods and 
steel that you talked about a moment ago? What will happen to them 
if this were enacted into law ? 

Mr. McBrive. I would assume that those men would want to be 
common carriers. They are performing common carrier service and 
under this bill the Commission is given the power to grant them a 
certificate forthwith. Now, I don’t pretend to predict what any indi- 
vidual will do, of course. He must sit down with himself under the 
provisions of 212 and decide which course is the best for him. He may 
wish to operate within the provisions of the definition here, and that 
would be his privilege. 

He may wish to convert into common carriage. The provision is 
made. The stepladder is there for him to use. 

Mr. Barton. I take it, then, that in the cases you mentioned where 
the service is provided by common carriers, that these contract car- 
riers wouldn’t lose their status. Where they are rendering service 
that can be provided by common carriers, these contract carriers 
wouldn’t lose their status and either have to become common carriers 
or go out of business, one of the two? 

r. McBrive. Well, certainly there is no desire, and we wouldn’t 
ask this committee to stop a man from conducting what business he 
is conducting today. 

Mr. Barton. That is all. 

Senator Purrety. Are there any other questions? You may pro- 
ceed, if you wish. 

Mr. McBroz. If I may. To me it is inconceivable under our Amer- 
ican plan that you have two types of regulations for carriers per- 
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forming identical services. Now, when an applicant seeks a common 
earrier certificate, he must establish in the record a need, a public 
need for that service and when the sovereign power steps in and grants 
him the authority to operate, it imposes obligations on him under 
which he must maintain the public service. My thinking is that when 
the sovereign power steps in and gives the man a grant and couples 
with it obligation, it then owes to those it has thus operated on, the 
right of protection against people who would come in under the 
guise of some other service, and render the identical service. 

To me, it is inconceivable that in the District of Columbia where 
we live here there would be a contract service in competition with the 
District of Columbia transportation company, one subject to one set 
of ground rules and another subject to another set of ground rules. 
I think we have to now give every holder, every man who holds a 
contract carrier permit, a right to stand up and say, I want this, or 
I want that. Then, let the Interstate Commerce Commission handle 
in accordance with the provisions that are in 212, and I am confident 
that the Commission will do an honest, sincere job. Those dedicated 
men aren’t going to put anybody out of business. 

Senator Purrety. Is Chairman Clarke in the room? Is a repre- 
sentative of the Commission here? The way the bill reads: 

* * * The Commission may, upon its own initiative, upon application of a 
permit holder or upon complaint of an interested party, after notice and hearing, 
revoke a permit and issue in lieu thereof a certificate, if it finds that any person 
holding a permit whose operations on the date of enactment of this paragraph 
(s conform with the definition of a contract carrier in section 203 (a) 

o). 

Is there any assurance where they feel a contract carrier should 
not, be permitted to continue as a licensed contract carrier that he will 
be assured of getting a common carrier certification ? 

Mr. Spicer. As I understand, sir, if he conforms to a common car- 
rier operation, he would get it. 

Senator Purreiti. For the purpose of the record I would like to 
have it understood that it is the Commission’s intent, is that right, 
where he conforms and he is to be denied the continuance of a permit 
that he will be, assuming that he then conforms to the common carrier 
criteria, that he will then be issued a common carrier certificate. 

Mr. Spicer. That is correct. 

Senator Purreiy. There is no question about that. 

Mr. Spicer. To my understanding there is no question about that. 

Senator Purre.t. I think it is important to have it understood in 
the record because we are writing a es record right now. So 
there is no reason to believe that anybody who can and will conform 
would be denied the permit or continued holding of a permit. There 
is no question of their being certified as a common carrier. 

Mr. Spicer. Yes, sir. 

Senator Purreiy. So the question raised by counsel is to whether 
people will be put out of business, assuming they can conform to the 
requirements of a common carrier, that they would be permitted to 
become a common carrier without any question. 

Mr. Spicer. Yes, sir. 

Senator Lucas. It is my understanding that that would be almost 
automatic. 
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Senator Purrer.. I want to make that clear for the record because 
in the past there have been some court questions as to what legis- 
lative intent was and I- would like to know that it is in our record. 

Mr. McBrine. If I might reflect my view on that I think it would 
be unconstitutional if it didn’t grant that. 

Senator Purteiy. I think we might help the courts if we had to— 
in going back to legislative history if we make it clear what we mean 
now. 

Mr. McBrine. Quite so. 

Senator Lucas. Mr. Chairman, in view of the fact that the two 
previous witnesses discussed certain phases of the case of the Con- 
tract Steel Carriers, Inc., I deem it advisable to introduce at this 
particular point exhibit No. 4 which is a complete record of that case. 

Senator Purrett. We will be very happy to have it. It will be 
marked “Exhibit 4.” 


(The document referred to follows :) 


No. 102. OctoseR TERM, 1955 
(350 U. 8S. 409) 


UNITED STATES OF AMERICA AND INTERSTATE COMMERCE COMMISSION, APPELLANTS, 
v. CONTRACT STEEL CARRIERS, INC. 


On Appeal From the United States District Court for the Northern District of 
Indiana 


[March 12, 1956.] 
PER CURIAM. 


The Interstate Commerce Commission brings an appeal from a three-judge 
district court, 49 U. S. C. §305 (g), that reversed an order of the ICC, 62 
M. C. C. 418, directing appellee Contract Steel Carriers to cease operations as 
a common carrier by motor vehicle, 128 F. Supp. 25. 

Appellee holds licenses covering different areas surrounding Chicago, Houston, 
and St. Louis. As these are substantially in the same form, a single illustration 
will suffice. It covers contract carriage of— 

“Steel articles, and such materials as are used or useful in highway con- 
struction projects, except cement, rock, sand, and gravel, over irregular routes, 
in connection with said carrier’s presently authorized operations, 

“From points and places in the CHICAGO, ILL., COMMERCIAL ZONE, as 
defined by the Commission in 1 M. C. C. 673, to points and places in Arkansas, 
Iowa, Kansas, Missouri, Oklahoma, and Texas, and return with no transporta- 
tion for compensation.” No. MC 96505 SUB 6. 

The facts are fully set out in the reports referred to above. In essence it 
shows that appellee by active solicitation from 1951 to 1954 in the areas men- 
tioned had secured 69 contracts to serve shippers. These had been filed with 
the Commission and there is no charge of any violation of the restrictions of 
the license or the requirements of individual contracts except that the appellee 
has held itself out by its actions to be a common carrier.’ 

The Commission found this holding out from an advertisement, run without 
legal advice and since discontinued, offering its transportation service without 
mentioning whether it was contract or common carriage. 

It was also charged that— 

‘“* * * the great increase in the number of contracts held by it are attributable 
in large degree to aggressive sales activities and affirmative precontract traffic 
solicitation, which amounts to a public offer or holding out. In this connection, 
it is also asserted that defendant maintained an employee in Des Moines, Iowa, 
whose duties included the active solicitation of traffic.* * * There is evidence 
that business has been lost by interveners after a representative of defendant 


1A common carrier is one “which holds itself out to the general public to engage in the 
transportation by motor vehicle * * * of passengers or property.” A contract carrier is 
any “person which, under individual contracts or agreements, engages in” such transporta- 
tion. 49 U.S. C. § 303 (a) (14), (15). 
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called upon receivers of steel in Iowa, leaving a copy of defendant’s schedule of 
minimum rates and charges, and a copy of a blank contract to be executed by 
such shippers.” 62 M.C. C. 413, 414415. 

It was concluded by the Commission : 

“Although the facts here are meager in some respects, they reveal a pattern 
of extraordinary expansion in a period of approximately 8 months and an easy 
turnover of contracts thereafter. We believe that there is ample evidence to 
show that this expansion was brought about, to some extent at least, by indis- 
criminate solicitation and advertising, among other things.” Id., at 421. 

In Craig Contract Carrier Application, 31 M. C. C. 705, 712, the ICC stated 
that the services of a contract carrier must be individual and specialized. A 
requirement of specialization is supported by respectable legislative history. See, 
ec. g., 79 Cong. Rec. 5651. In this case the ICC found that appellee had not suffi- 
ciently specialized its operation. However, we conclude that if specialization 
is to be read into 49 U. S. C. § 303 (a) (15) by the legislative history, it is satis- 
fied here since appellee hauls only strictly limited types of steel products under 
individual and continuing contractual agreements with a comparatively small 
number of shippers throughout a large area. 

We hold also that the fact that appellee has actively solicited business within 
the bounds of his license does not support a finding that it was “holding itself 
out to the general public.” A contract carrier is free to aggressively search 
for new business within the limits of his license.’ Because the ICC’s order is 
not supported by evidence in the record and is contrary to the definitions of con- 
tract and common carriers in § 303 (14) and (15), we affirm the District Court. 


Mr. JUSTICE FRANKFURTER, Whom Mr. JUSTICE HARLAN joins, dissenting. 

The Motor Carrier Act, 49 Stat. 545, 544; 49 U. S. C. §303 (a) (14), gives to 
the term “common carrier by motor vehicle” the classic meaning that “common 
carrier’ had acquired and maintained during the course of centuries. In short, 
the test of what is a “common carrier” under this Act is what legal history has 
established as the test, and we do not find that the Interstate Commerce Com- 
mission has departed from this test. We cannot believe that if the evidence, as 
disclosed by the record, which need not be recited, had appeared in a 
common-law action against the respondent, a court would be justified in 
taking the case from the jury, and if the jury had found against the respondent, 
its verdict would not be allowed to stand. The finding by the Interstate Com- 
merce Commission that the respondent was a “common carrier,” and therefore 
subject to the regulatory provisions of the Act, ought not to have less weight 
than a jury’s verdict. Accordingly, other issues raised in the case are not reached, 
and we would reverse the judgment below. 


Senator Lucas. There is one other observation I would like to make 
in connection with the amendment that was offered by the Chairman 
of the Interstate Commerce Commission, Mr. Clarke. 

Senator Purrety. In his testimony this morning? 

Senator Lucas. That is right, sir, on page 3. We do not object, sir, 
to the amendment as long as the definition or the redefinition of a con- 
tract carrier as defined in section 1 of the bill is in no wise tampered 
with. In addition to that I should like to introduce into the record 
at this particular time a statement by J. D. Lawson, who is general 
manager of the Middle West Motor Freight Bureau at Kansas City, 
Mo. It is rather a lengthy manuscript, I think full of meat for the 
staff and the members of the committee. 

Senator Purretz. We will have it marked “Exhibit 5.” 


2 “Provided, however, That no terms, conditions, or limitations shall restrict the right 
of the carrier to substitute or add contracts within the scope of the permit, or to add to 
his or its equipment and facilities, within the scope of the permit, as the development of 
the business and the demands of the public may require.” 49 U. S. C. § 309 (b). 
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ExHIBiIt No. 5 


STATEMENT oF J. D. LAWSON, GENERAL MANAGER, MIDDLEWEST MoTor FREIGHT 
BUREAU, KANSAS CrTYy, Mo., In Support or Brit 8. 1384 


Mr. Chairman and members of the subcommittee, my name is J. D. Lawson. 
I am general manager of the Middlewest Motor Freight Bureau of 2539 Broad- 
way, Kansas City, Mo., a nonprofit corporation organized under the laws of the 
State of Missouri, as a research and trade association. We have approxi- 
mately 1,300 members who are individuals, partnerships, and corporations 
engaged as motor common carriers in the transportation of property in inter- 
state and foreign commerce. Part of our function is to analyze the operating 
costs of our members; the traffic within the scope of our territory which is 
bounded on the east by Buffalo, N. Y., and Pittsburgh, Pa., on the south by the 
Ohio River, along the Mississippi River to the Gulf of Mexico; on the west by 
El Paso, Tex., and Denver, Colo., and on the north by the Canadian border; to 
compare transportation rate structures of competing carriers; to develop and 
recommend rate structures for our members; to defend such structures as may 
be adopted by our members; and to perform such other acts permitted under 
our charter and bylaws as appear to be in the best interest of and necessary to 
protect the common carrier industry and, particularly, our members. In this 
activity, our organization, under my supervision, assembles and analyzes infor- 
mation relating to the diversion of traffic from our members to other media of 
transportation, including contract carriers by motor vehicle. 

On behalf of our members, approximately 1,300 motor common carriers, I am 
authorized to say that we strongly support and earnestly urge the enactment 
into law of bill S. 1384 whereby it is proposed to amend the Interstate Commerce 
Act, as amended, by revising the definition of “contract carrier by motor vehicle” 
as defined in section 203 (a) (15); to amend section 209 (b) to authorize the 
Commission to limit the number of contracts that a contract carrier may have in 
force and effect with shippers at one time, and to authorize the Commission to 
issue certificates to those contract carriers who have been conducting operations 
under permits lawfully issued by the Commission but whose operations would 
not fall within the scope of the proposed new contract earrier definition. 

Our reason for supporting this revised legislation is to have written into the 
law the language originally intended and to protect the common carrier industry. 
A contract carrier is a semiprivate operator of motor vehicles. It was generally 
accepted that a contract carrier Was one which performed a specialized type of 
service under conditions that did not readily lend themselves to adaptation by 
the common carrier systems. The legislative history of the Interstate Commerce 
Act shows that Congress intended to limit contract carriers to those who furnish 
transportation services of a special and individual nature required by the cus- 
tomer and not provided by common carriers. Probably the most precise repre- 
sentation of a contract carrier is the carrier that provides distribution service 
for the large chain-store grocery companies from a warehouse to individual stores 
located at points throughout a large area. 

Gradually, because of a weakness in the law, the original conception of 
contract carriage has become distorted until today we have many carriers 
operating under the guise of contract carriers while actually performing services 
no different from the ordinary and usual services of common carriers. Such 
contract carriers pick up shipments of the most lucrative quantities and trans- 
port them to their destinations. No unusual conditions are imposed upon those 
carriers by the shipper nor are any specialized services required of them. The 
common carrier operates in exactly the same manner. However, such pseudo 
contract carriers have certain advantages over the common carrier under the 
act. First, they may and do choose their customers, skimming the lucrative 
traffic from large shippers, thus depriving the common carrier transportation 
system of business which it needs. Second, they operate under relative secrecy 
so far as their compensation for the services performed is concerned. 

To ascertain the extent to which the present weakness of the law has been 
exploited, one needs only to examine the public records of the commission. For 
example, the Beaver Transport Co. of Beaver Dam, Wis., to which carrier a 
permit was issued under the designation MC—70828, has on file with the com- 
mission its schedule, No. 200, MF-I. C. C. No. 14, naming minimum rates and 
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charges between points in the States of Wisconsin and Illinois, Indiana and 
Minnesota. That document, consisting of 24 pages and supplemented by an 
additional 19 pages, provides rates on— 


Prepared food products, dairy products and byproducts, materials, sup- 
plies, and equipment used or useful in the preparation, packing, and sale of 
these commodities and household goods; canned food and material; supplies, 
and equipment used in the manufacture of canned food; fresh meats and 
packinghouse products and byproducts; malt beverages, and empty malt 
beverage containers. 


Time does not permit me to recite here the long list of individual commodities 
that come within the definitions of the general descriptions I have just stated. 
The publication contains a multiplicity of rates on varying quantities ranging 
from so-called less truckload shipments througa truckload minimum weights of 
30,000 pounds. Some of the rates are specific point-to-point commodity rates, 
while others are mileage, or distance, rates. The rules and regulations set forth 
in this schedule, in effect and without exception, are generally identical to those 
found in tariffs of common carriers. The astounding part of the schedule is the 
impressive list of shipper-organizations with which it is alleged this carrier 
has contracts. There are 31 of them as follows: 


A. & B. Distributing Co., Madison, Wis. 

Ambrosia Chocolate Co., Milwaukee, Wis. 

The Borden Co., Galloway West Co. Division, Fond du Lac, Wis. 
Bur Wholesale Co., Green Bay, Wis. 

Bursley & Co., Inc., Fort Wayne, Ind. 

City Beer Depots, Inc., Wausau, Wis. 

Dairy Belle Foods, Inc., Chicago, II. 

DeLuxe Distributors, Wausau, Wis. 

The Diversey Corp., Chicago, Ill. 

Dodge County Beverage Co., Beaver Dam, Wis. 

M. Fitzgerald & Son Dairy Products Co., Watertown, Wis. 
G. & L. Distributors, Sheboygan, Wis. 

Green Giant Co., Le Sueur, Minn. 

Hoosier Tomatoes, Inc., Bargersville, Ind. 

Juneau Beverage Co., Juneau, Wis. 

Bob Koltos Distributing Co., Madison, Wis. 

Kraft Foods Co., Chicago, Ill. 

Kraft Foods Company of Wisconsin, Green Bay, Wis. 
La Crosse Liquor Co., La Crosse, Wis. 

Madison Beverage Co., Madison, Wis. 

Martin Distributing Co., La Crosse, Wis. 

Neonah Milk Products Co., Neonah, Wis. 

Purity Cheese Co., Mayville, Wis. 

Rapids Beverage Co., Wisconsin Rapids, Wis. 
Salerno Megowen Biscuit Co., Chicago, Il. 

The Sanna Dairies, Madison, Wis. 

Joe Schmid, Beaver Dam, Wis. 

Triangle Distributing Co., Green Bay, Wis. 

Thurber Beverage Co., Madison, Wis. 

West DePere Cooperative Creamery, West DePere, Wis. 
White Glover Dairy Co., Kaukauna, Wis. 


Contract Freighters, Inc., of Joplin, Mo., has on file with the Commission to 
cover its permit designated MC—16007 (Sub No. 12), a schedule of minimum rates 
and charges applying on glass bottles, jars, carboys, and demijohns, applying 
from Ada, Muskogee, Okmulgee, Sand Springs, and Sapulpa, Okla., to points 
in lowa, Kansas, Minnesota, Missouri, Nebraska, and Wisconsin, in quantities 
of varying minimum weights ranging from 14,000 pounds to 30,000 pounds, and 
shows that it has contracts with: 


Alexander H. Kerr & Co., Inc., Sand Springs, Okla. 
Ball Bros. Co., Inc., Okmulgee, Okla. 

Brockway Glass Co., Inc., Muskogee, Okla. 

Hazel-Atlas Glass Co., Wheeling, W. Va. 

Kerr Glass Manufacturing Corp., Sand Springs, Okla. 
Liberty Glass Co., Sapulpa, Okla. 
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Contract Steel Carriers, Inc., of Bast Chicago, Ind., holds a contract motor 
carrier permit, designated No. MC-—96505, with several subordinate numbers, 
to transport steel articles and such materials as are used or useful on highway 
construction projects, except cement, rock, sand, and gravel, from St. Louis 
and Springfield, Mo.; the Kansas City commercial zone; Chicago, Ill., and the 
Tulsa, Okla., area to points in Arkansas, Illinois, lowa, Kansas, Missouri, Okla- 
homa, and Texas; from the Chicago commercial zone to points in Arkansas, 
Iowa, Kansas, Missouri, Oklahoma, and Texas, and from Houston, Tex., and 
points within 5 miles thereof to points in Louisiana, Arkansas, and Oklahoma 
within 400 miles of Houston; and such materials as are used or useful on highway 
construction projects, except cement, rock, sand, and gravel from St. Louis, 
Mo., and the Kansas City commercial zone to points in Nebraska and South 
Dakota. 

At first glance, one might assume from the commodity descriptions stated 
above that the operating authority of this carrier is quite restricted; however, 
that is not a fact. I have no idea what the Commission may have had in mind 
as a definition for the terminology used in this authority, but I can say the 
carrier has construed it so liberally that six pages, single-spaced, double-col- 
umned, were.required in its schedule of minimum rates and charges to describe 
the articles which it apparently believed it had received authority to transport. 
The list includes steel railway material and equipment, and just to make certain 
nothing was omitted the all-inclusive term “steel articles, not otherwise speci- 
fied” was inserted. 

More than 73 pages are required to form the schedule of minimum rates and 
charges of this carrier. It provides rates on shipments at stated minimum 
weights of 5,000, 20,000, and 30,000 pounds. Its present list of parties with whom 
it alleges to have contracts includes: 


Acme Metal Products Co., Waterloo, Iowa (Waterloo Register Co.) 
American Sheet & Strip Steel Co., St. Louis, Mo. 
American Steel Works, Kansas City, Mo. 

Automatic Washer Co., Newton, lowa 

Binkley Manufacturing Co., Warrenton, Mo. 

Black, Sivalls & Bryson, Inec., Kansas City, Mo. 

Butler Manufacturing Co., Kansas City, Mo. 

Caine Steel Co., St. Louis, Mo. 

Carter-Waters Corp., Kansas City, Mo. 

Central States Steel Co., Kansas City, Mo. 

Central Steel & Wire Co., Chicago, Ill. 

Geo. C. Christopher & Son, Inc., Wichita, Kans. 

Clay Equipment Co., Cedar Falls, Iowa 

Ceco Steel Products Co., Chicago, Ill. 

The Coleman Co., Wichita, Kans. 

Columbian Steel Tank Co., Kansas City, Mo. 
Construction Machinery Co., Waterloo, Iowa 

John Deere Des Moines Works, Des Moines, lowa 

John Deere Tractor Works, Dubuque, Iowa 

John Deere Waterloo Tractor Works, Waterloo, Iowa 
Des Moines Steel Co., Des Moines, Iowa 

Dubuque Stamping & Manufacturing Co., Dubuque, Iowa 
Dubuque Steel Products Co., Dubuque, Iowa 

Economy Forms Corp., Des Moines, Iowa 

Emergency Steel Service Corp., Skokie, Ill. 

©. B. Brickson & Co., Des Moines, Iowa 

Gary Screw & Bolt Division of Pittsburg Screw & Bolt Co., Gary, Ind. 
Granite City Steel Co., Granite City, Til. 

Green Colonial Furnace Co., Des Moines, Iowa 
Hawkeye Steel Products Co., Waterloo, Lowa 

Inland Steel Products Co., Milwaukee, Wis. 

Louden Machinery Co., Fairfield, lowa 

Marsh Steel Corp., North Kansas City, Mo. 

The Maytag Co., Newton, Iowa 

Midwest Hanger Co., Kansas City, Mo. 

Midwest Metal Stamping Co., Kellogg, Iowa 

National Engineering & Manufacturing Co., Sedalia, Mo. 
National Standard Co., Niles, Mich. 

New Monarch Machine & Stamping Co., Des Moines, Iowa 
Osmundson Space Co., Perry, lowa 
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Parsons Co., Newton, Iowa 

Patterson Steel Co., Tulsa, Okla. 

Quinn Wire & Iron Works, Boone, Iowa 

Republic Steel Corp., Cleveland, Ohio 

Rolscreen Co., Pella. Iowa 

Joseph T. Ryerson & Sons, Chicago, Ill. 

Sheffield Steel Corp., Kansas City, Mo. 

Standard Heating Equipment Co., Waterloo, Iowa 
Titus Manufacturing Co., Waterloo, Iowa 

Union Wire Rope Corp., Kansas City, Mo. 

The Vendo Co., Kansas City, Mo. 

Western Tool & Stamping Co., Des Moines, Iowa 
Wheeling Steel Corp., Wheeling, W. Va. 
Winpower Manufacturing Co., Newton, lowa 
Wood Products Co., Waterloo, Iowa 

Wyckoff Steel Co., Chicago. Ill. 

Youngstown Sheet & Tube Co., Chicago, IIl. 
Builders Materials Co., Springfield, Mo. 

Four States Supply Co., Carthage, Mo. 

Standard Steel Works, North Kansas City, Mo. 
Waterloo Valve Spring Compressor Co., Waterloo, Iowa 
Wood Bros., Inc., Des Moines, Iowa. eliminated 
Construction Products, Inc., Des Moines, Iowa 
Des Moines Implement Plant, Ford Motor Co., Inc., Des Moines, Iowa 
Globe Hoist Co., Des Moines, Iowa 

Jones & Laughlin Steel Corp., Pittsburgh, Pa. 
Luthe Hardware Co., Des Moines, Iowa 

Sauder Tank Co., Inc., Madison, Kans. 

The O. A. Sutton Corp., Wichita, Kans. 

Titus, Inc., Waterloo, Iowa 

United States Steel Corp., Pittsburgh, Pa. 

Weirton Steel Co., Division, National Steel Corp., Weirton, W. Va. 


The rules governing the minimum rates and charges of Contract Steel Car- 
riers, Inc. are identical to those of common carriers. There is no indication in 
its schedule that this carrier ever expects to be required or that a shipper 
could require it to perform any sort of specialized service in the ordinary sense 
of the term. Our investigation of its operations ‘is convincing that its principal 
business is the transportation of iron and steel products of the large mills; that 
it competes with many of our members, and that its services differ in no respect 
from those held out by the common carriers. 

Dart Transit Co. of St. Paul, Minn., operates as a contract carrier under Permit 
No. MC-77055 and Sub 1 thereto, in the transportation of packinghouse products, 
dairy products, equipment, material and supplies. and canned goods and canning 
factory supplies between points in the States of : 


Illinois Missouri 
Indiana Montana 
Iowa Nebraska 
Kansas North Dakota 
Michigan (Upper Peninsula) South Dakota 
Minnesota Wisconsin 


This carrier maintains a schedule designated as MF-I.C.C. 2 which contains 
the minimum rates and charges for its services. No where in this schedule, 
or in the supplements thereto, does the carrier set forth its operating authority, 
or indicate to what extent it is authorized to serve points within the.12 States 
shown on the title page of the publication. In addition to specific point-to-point 
rates, this schedule also contains minimum rates based upon distances. Con- 
sequently, since the carrier’s operating authority is not set out in the publication, 
one making reference to the schedule can only assume that the carrier has 
authority to serve all points in the 12-State area. 

Dart Transit Co. maintains contracts with 20 individual shippers, many of 
which are readily recognized as very large corporations controlling substantial 
volumes of traffic. They are— 


Armour & Co., Chicago, Il. 
Bricelyn Cooperative Canning Association, Bricelyn, Minn. 
Bristol-Gustafson Brokerage Co., Minneapolis, Minn. 
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The Cudahy Packing Co., Newport, Minn. 

Griggs Cooper & Co., St. Paul, Minn. 

Libby, McNeill & Libby, Chicago, Il. 

Minnesota Consolidated Canneries, Inc., Minneapolis, Minn. 
Minnesota Valley Canning Co., Le Sueur, Minn. 
Mullery Paper Packaging Co., St. Paul, Minn. 

National Tea Co., Minneapolis, Minn. 

Onalaska Pickle & Canning Co., Onalaska, Minn. ( Wis.) 
Owatonna Canning Co., Owatonna, Minn. 

Prairie City Canning Co., Prairie du Chien, Wis. 
Products Corporation of America, Chicago, Ill. 

Rival Packing Co., Chicago, Ill. 

Rochelle Asparagus Co., Rochelle, Il. 

Superior Packing Co., St. Paul, Minn. 

Swift & Co., Chicago, Il. 

Waldorf Paper Products Co., St. Paul, Minn. 

Wilson & Co., Ine., Chicago, Il. 


As I mentioned previously, carriers performing a distribution service from 
warehouses to retail stores under contracts with large chain-store companies 
are typical of the original concept of contract carriage. Analysis of the schedule 
maintained by Dart Transit Co. immediately indicates that the primary business 
of this carrier is not a distribution service, but the transportation of truckload 
shipments from 1 origin to 1 destination. Rule 2 of the schedule provides that 
the minimum rates named in the schedule shall be subject to a truckload minimum 
weight of 18,000 pounds. Rule 9 states thet the carrier will perform a so-called 
peddler service, but only to points which are directly intermediate to the ulti- 
mate point of destination, and at rates 10 cents per hundred pounds higher than 
the truckload rate named to each destination. Thus the carrier attempts to 
discourage the so-cal'ed peddler shipments, and avoid performance of the typical 
contract carrier service. Conversely, this carrier grants concessions to shippers 
in order to attract heavy movements in what would normally be considered a 
typical common carrier service. Rule 15 of the schedule provides for percentage 
reductions in the minimum rates published therein when quantity shipments 
are tendered to the carrier for transportation from 1 point of origin to 1 desti- 
nation. The reductions permitted are 2 percent when the shipment weighs 
36,000 pounds or more, 4 percent when it weighs 72,000 pounds or more, and 6 
percent when it weighs 108,000 pounds or more. 

Nothing in this schedule contemplates the rendition of a service which is at 
all specialized in nature, and it is evident from analysis of the rules contained 
herein that the operations of Dart Transit Co. are, for all practical purposes, 
identical to those of a common carrier. 

Walter Mark, of South Sioux City, Nebr., is an individual, holding contract 
carrier permit No. MC—59694, which apparently authorizes the transportation 
of meats, packinghouse products, materials, supplies, and equipment. The op- 
erations of this carrier are governed by rules, regulations, minimum rates, and 
charges set forth in its schedule designated us MF-I. C. C. No. 11. The seope 
of the carrier’s operations is not outlined in the schedule. However, Mr. Mark 
obviously concentrates on skimming the lucrative traffic of large shippers since 
his schedule provides only for the transportation of so-called meats, packing- 
house products, materials, supplies, and equipment between Sioux City, Iowa, 
and Omaha and South Omaha, Nebr., on the one hand, and, on the other, Chicago, 
Ill.. under contracts with Armour & Co., Cudahy Packing Co., and Swift & Co., 
und their subsidiary and affiliated companies. 

Item 5 of Mr. Mark’s schedule MF-I, C. C. No. 11 sets forth a list of commodi- 
ties upon which the main rates and charges maintained in the schedule will 
apply. While the permit of this carrier apparently limits him to the transpor- 
tation of meats, packinghouse products, materials, supplies, and equipment, the 
list of commodities evidences an extremely liberal interpretation of the grant of 
authority. The list of commodities includes such items as electric motors, 
dynamos, machinery, appliances, including parts thereof, boilers and boiler parts, 
iron, steel, and brass articles, and paints, paint materials, putty, and varnishes, 
none of which appear to be remotely related to the products of, or operations 
of, the meatpacking industries. 

The operations of this carrier are governed by rules 5 through 65 of the 
schedule which, generally speaking, are identical to rules maintained in tariffs 
of common earriers. Rule 5 specifies that the minimum rates maintained in 
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the schedule apply only upon straight or mixed truckload shipments weighing 
not less than 18,000 pounds. Rule 15 defines pickup and delivery service in terms 
virtually identical with those used to define the pickup and delivery service of 
common éarriers. In fact, the only rule maintained in the schedule which is 
not comparable to rules maintained by common carriers is rule No. 60 which 
permits the shipper an allowance of 1% percent of the revenue when the shipper 
elects to carry his own cargo insurance. 

It has been our experience that carriers of this nature get first call for all 
of the desirable traffic controlled by the parties with whom they choose to con- 
tract. Occasionally, however, the common carrier will receive the overflow 
when the shipper’s output exceeds the facilities of the so-called contract carrier. 
Consequently, the common carriers, who, unlike the pseudo contract carrier, 
cannot choose the parties with whom they will do business, or impose restrictive 
conditions upon the performance of transportation services, must be prepared to 
transport such traffic as the contract carrier is unable to handle. The common 
earrier can usually depend upon receiving from these shippers the traffic which 
incurs the greatest costs to handle. 

As in the case of carriers previously mentioned, Mr. Mark makes no provision 
in his schedule for performance of specialized service in any sense of the term. 
The fact that the minimum rates maintained therein apply only as point-to-point 
rates between points of substantial size, is evidence that the carrier does not 
perform a distribution service or any specialized service. There is absolutely no 
difference between service performed by this so-called contract carrier and that 
available via common carriers operating between Chicago, Ill., Omaha, Nebr., 
and Sioux City, Iowa. 

J. B. Montgomery, Inc., is another so-called contract carrier operating under 
permit No. MC—-72273. This carrier maintains 5 schedules of minimum rates, 
4 of which set forth minimum rates and charges and rules and regulations govern- 
ing the transportation of fresh meats, packinghouse products, and supplies 
between points in the States of Colorado, Kansas, Nebraska, Iowa, Illinois, 
and Missouri. The fifth schedule provides for the transportation of “such com- 
modities as are used by or dealt in by wholesale and retail department stores” 
between Chicago, IL, and Denver, Colo. None of the five schedules sets forth the 
scope of the carrier’s authorized operations. 

Schedule MF-ICC No. 32, governing the transportation of commodities used 
by or dealt in by wholesale or retail department stores, shows the only contracting 
shipper to be Montgomery Ward & Co., of Chicago, Ill. You gentlemen are 
undoubtedly familiar with the wide range of merchandise handled by Mont- 
gomery, Ward & Co., and I am sure you will agree that a grant of authority to a 
carrier to transport all of these commodities is, for practical purposes, comparable 
to a common-carrier certificate authorizing the transportation of ‘‘commodities, 
generally.” Many of our members provide common-carrier transportation service 
for Montgomery Ward & Co., but transport very little of this shipper’s traffic in 
truckload loads. It is interesting to note, therefore, that, while the title page 
MF-ICC No. 32 of J. B. Montgomery, Inc., specifies that the rates and charges 
maintained in the schedule apply on such commodities as are used by or dealt 
in by wholesale and retail department stores, without exception, only two rate 
items are maintained in the schedule. One of these provides a rate on 30,000- 
pound shipments of catalogs between Chicago, Ill., and Denver, Colo., while the 
other provides a rate on 30,000-pound shipments of paint and paint supplies 
between Chicago Heights, Ill., and Denver, Colo. Not only do the rules set forth 
in this schedule to govern the transportation service which will be performed 
thereunder, fail to provide for specialized service of any nature, but the carrier 
has also studiously avoided the publication of rates at which it might be requested 
to transport less-truckload, or mixed truckload shipments of the wide range of 
bulky merchandise generally dealt in by Montgomery Ward & Co. The carrier 
has obviously concentrated on monopolizing the straight truckload shipments of 
heavy loading and highly lucrative traffic, while leaving the less desirable traffic 
for the common carrier. 

As previously stated, the other four schedules maintained by this carrier ap- 
near, from their title pages, to contain minimum rates and charges and rules and 
regulations applicable to the transportation of fresh meats, and packinghouse 
products and supplies. However, reference to the schedule designated as MF- 
I. ©, C. No. 15 creates utter confusion in the mind of anyone attempting to analyze 
the authority and operations of this carrier. Supplement No. 4 is the only effec- 
tive supplement to the schedule, and the title page of supplement 4, which consti- 
tutes an amendment to the title page of the original schedule, specifically indicates 
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that the minimum rates and charges apply on fresh meats, and packinghouse 
products and supplies. However, the title page of the original schedule contains 
no such limitation. Since the operating authority of the carrier is not defined 
in the schedule or the supplement thereto, one referring to the schedule can only 
assume the carrier has the authority to transport all commodities upon which 
minimum rates and charges are provided therein. The list of contracting ship- 
pers, as set forth on page 2 of supplement 4 to the schedule is as follows: 


Armour & Co., and its subsidiary and/or affiliated companies, general offices, 
Chicago, Il. 

Gamble-Skogmo, Ine., and Western Auto Supply of California, Chicago, Il. 

Capitol Packing Co., Denver, Colo. 

Libby, McNeill, Libby, Chicago, Ill. 

The Trinidad Bean & Elevator Co., Denver, Colo. 

The Hollywood Creamery Co., Colorado Springs, Colo. 

The Lindner Packing Co., Denver, Colo. 

The Gates Rubber Co., Denver, Colo. 

The Warehouse Service Co., Denver, Colo. 

The Ellis Canning Co., Denver, Colo. 

Western Spring Service Co., Denver, Colo. 


It should be immediately evident to anyone familiar with the general nature 
of the business of such companies as Gamble-Skogmo, Ine., Western Auto Supply 
Co., Gates Rubber Co., and Western Spring Service Co. that these shippers do not 
deal in fresh meats and packinghouse products. Reference to the lists of com- 
modities set forth in the original schedule discloses that the minimum rates 
provided therein apply on such items as rubber hose, tire repair kits, pneumatic 
rubber tires and tire tubes, iron or steel or brass casings, machinery or machinery 
parts, antifreeze, baseball bats, et cetera. One can only conclude that if this 
carrier is authorized to transport all of the commodities upon which it maintains 
minimum rates in its schedule MF-I. C. C. No. 15, it has a grant of authority 
comparable to the “general commodity” authority ordinarily granted common 
carriers. 

Each of the five schedules maintained by this carrier contains specific point-to- 
point rates allowable to truckload shipments. None of the schedules contains 
rules governing the transportation service to be provided thereunder which vary 
in any material respect to those maintained in common carrier tariffs. None of 
the schedules contains provisions for service which is in any way specialized. 
This carrier is obviously, in effect, providing a common carrier transportation 
service, and should have been designated a common carrier by the Commission. 

Nebraska Motor Transport, Inc., of Omaha, Nebr., operates ostensibly as a 
contract carrier under permit No. MC-15348 and Sub 7 thereto. This carrier’s 
schedule MF-I. C. C. No. 3 sets forth the operating authority of the carrier and 
indicates that it is authorized to transport agricultural implements and parts, 
butter, dairy products, equipment and supplies, dairy byproducts, dressed poultry, 
empty containers, eggs, ice cream manufacturer's equipment and supplies, pre- 
pared food products and advertising materials and twine, over regular and 
irregular routes between specific points and places in the States of Dlinois, Iowa, 
Kansas, Nebraska, and Wisconsin. The original schedule indicates contracts 
with 7 shippers, but in supplement 3 thereto this list was expanded to show 12 
contracting shippers as follows: 


A. R. Aden Co., Omaha, Nebr. 

Best Foods Co., New York, N. Y. 
Fairmont Foods Co., Omaha, Nebr. 

Kraft Foods Co., Chicago, Tl. 

Marketing Association of America, Chicago, Ill. 
Nash Finch Co., Minneapolis, Minn. 
Omaha Cold Storage Co., Omaha, Nebr. 
Omar, Ine., Omaha, Nebr. 

John Sexton Co., Chicago, Tl. 

Schulze & Burch Biscuit Co., Chicago, II. 
L. D. Schreiber & Co., Chicago, Tl. 

C. A. Swanson & Sons, Omaha, Nebr. 


The minimum rates maintained by this carrier are, in all instances, specific 
point-to-point rates and illustrative of the points are Chicago, Ill.: Omaha, Nebr. : 
Milwaukee and Green Bay, Wis. ; Sioux City, lowa; Dodge City, Kans., et cetera. 
Item 75 of the schedule provides for stopping in transit to partially unload a 
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shipment, but limits this service to two stops in transit at an additional charge 
of $5 per stop. This rule is patterned after stopping-in-transit rules presently 
maintained in tariffs of motor common carriers. Item 15 of the schedule defines 
a shipment as being 1 lot of freight received from 1 shipper at 1 point of origin, 
consigned to 1 consignee at 1 destination and covered by 1 bill of lading. This, 
again, is the definition of a shipment maintained in tariffs of common carriers. 
Not only is the schedule devoid of any provision for specialized or extraordinary 
services, but the carrier has been careful to protect itself against such service by 
inserting a so-calle' impracticable operations rule in item 25 thereof. The 
service performed by Nebraska Motor Transport, Inc., is no different than that 
available to the shipping public via motor common carriers, and the minimum 
rates and charges, rules and regulations governing such service, as set forth 
in the carrier’s schedule MF-ICC No. 3, are obviously designed to enable the 
carrier to obtain the most lucrative shipments of such organizations as Kraft 
Foods Co., Nash Finch Co., C. A. Swanson & Sons, which is now a part of or 
owned by the Campbell Soup Co., and the other large shippers with which it 
has contracted. 

Pellham Transportation Co., Inc., of St. Joseph, Mo., holds a permit, desig- 
nated No. MC-114928. Its schedule of minimum rates, MF—ICC No. 4, does not 
contain a statement of the territorial description of the operating authority, but 
the title page shows “between points in Illinois, Kansas, and Missouri.” The only 
rates shown are between Chicago, Ill, on the one hand, and, on the other, Kansas 
City and Wichita, Kans., and Kansas City, St. Joseph, South St. Joseph, Sedalia, 
Trenton, and St. Louis, Mo., and between Kansas City, Kansas and St. Louis, 
Mo., applicable on “‘packinghouse products” further described as “any products 
manufactured, processed, or merchandised, shipped or received, also supplies 
used by plants, branches, or other places of business, owned and/or operated 
by ‘shipper’.” Then follows a “general list” of articles ranging from abrasive 
to zine. Nothing seems to have been omitted. Shipments are limited to a 
quantity of freight, weighing 20,000 pounds or 25,000 pounds, depending upon 
the vehicle ordered, from 1 shipper to 1 consignee. 

The list of parties with which this carrier has contracts is impressive. 
They are— 


Armour & Co., Chicago II. 

Boyle Meat Co., Kansas City, Mo. 

Central Packing Co., Kansas City, Kans. 

Cherry Meat Packers, Chicago, Il. 

Derby Foods, Inc., Chicago, Ml. 

Dugdale Packing Co., St. Joseph, Mo. 

B. Heller & Co., Chicago, Hl. 

Highlife Packing Co., Chicago, Tl. 

Kansas City Dressed Beef Co., Kansas City, Kans. 
Missouri Farmers Association, Sedalia, Mo. 
Arthur Nalick Wholesale Food Products Co., St. Louis, Mo. 
Rival Packing Co., Chicago, I). 

Roberts & Oake, Inc., Chicago, Il. 

Swift & Co., Chicago, Il. 

Tillen & Co., Chicago, Til. 

Wilson & Co., Chicago, Tl. 


The governing rules in the schedule are identical to those in general usage 
by common carriers, and nowhere is there one iota of evidence that Pellham 
holds out any type of specialized service. I respectfully submit that. he does 
not. He merely selects his customers and skims off their most lucrative traffic. 

Pulley Freight Lines, Inc. of Des Moines, lowa, operates as a contract carrier 
under permit No. MC-—22619. This carrier has many schedules of minimum 
rates and charges on file naming rates between points in Iowa and points in Ili- 
nois, Minnesota, Missouri, Nebraska, and Wisconsin. These rates apply on 
articles distributed by meat packinghouses, canned goods, dairy products, feed, 
animal or poultry, groceries, supplies, and equipment used by grocery business 
houses, petroleum products and materials, equipment and supplies of gasoline 
filling stations and bulk plants. Many of these commodity descriptions are so 
broad that it is difficult to determine any limitations on the commodities that 
should be transported. For example, MF-ICC No. 9, item 170, under “Articles 
distributed by packinghouses,” includes “abrasives,” “chemicals, coloring or 
compound,” “drugs,” “fertilizer or fertilizer materials,” “soap or soap products,” 
“peanut butter,” “toilet preparations,” ‘vegetable oil shortening,” et cetera. 





et tl A et et ede ed eet 


—_— ee 


oa tet bet 


S oa Se oe Gat 









SURFACE TRANSPORTATION 153 



























































Item 175 lists articles under the category “petroleum products, materials, equip- 
ment, and supplies of gasoline filling stations and bulk plants,” including auto- 
mobile parts and accessories, tires and tubes, electrical appliances or equipment 
or parts. 

This schedule names the following list of contracting parties: 


Acri Wholesale Grocery Co., Des Moines, Iowa 
b. T. Babbitt, Inc., Chicago, II. 
Beaver Valley Canning Co., Grimes, Iowa 
Central Wholesale Grocery Co., Des Moines, Iowa 
Chicago Food Manufacturers Pool Car Group, Chicago, Ill. 
Cushman-Wilson Oil Co., Des Moines, Iowa 
Economics Laboratory, Inc., St. Paul, Minn. 
Elwood H. Royer Co., Des Moines, Iowa 
Food Products Co., Des Moines, Iowa 
Foxbilt Feeds, Inc., Des Moines, Iowa 
Glaser Crandall Co., Chicago, Tl. 
Grocers Wholesale Co-op, Inc., Des Moines, Iowa 
Independent Wholesale Grocery Co., Des Moines, Iowa 
Institutional Whoiesale Grocery Co., Des Moines, Iowa 
Jacobson Candy Co., Des Moines, Iowa 
Jewett & Sherman Co., Milwaukee, Wis. 
Leiserowitz Grocery Co., Des Moines, Iowa 
Libby, McNeil & Libby, Chicago, II. 
National Cranberry Association, Chicago, Ill. 
Northwestern Candy Co., Des Moines, Iowa 
Penaut Products Co., Des Moines, lowa 
Pease Hay Commission Co., Des Moines, Iowa 
Speas Co., Kansas City, Mo. 
Rutherford Food Corp., Kansas City, Mo. 
Squire-Dingee Co., Chicago, Tl. 
Standard Brands, Inc., New York, N. Y. 
Strand Coffee Co., Des Moines, Iowa 
Taft Co., C. C., Des Moines, Iowa 
Thriftway Wholesale Grocery, Des Moines, Iowa 
Tone Bros., Inc., Des Moines, Iowa 
Walkers Fish & Frozen Foods, Inc., Des Moines, Iowa 
Western Grocer, Division Consolidated Grocers Corp., Marshalltown, Iowa 
Winston & Newell Co., Des Moines, Iowa 

In Pulley Freight Lines MF-I, C. C. No. 12, contracting parties are: 


B. T. Babbitt, Inc., Chicago, I. 

Beatrice Foods Co., Des Moines, lowa 
Economics Laboratory, Inc., St. Paul, Minn. 
Lever Bros. Co., New York, N. Y. 

Schulze & Burch Biseuit Co., Chicago, Tl. 
Standard Brands, Inc., New York, N. Y. 


In its MF-I. C. C. No. 13, page 2, the carrier lists the following contracting 
parties: 


Armour & Co., Chicago, Ill. 
Bookey Packing Co., Des Moines, Iowa 
Swift & Co. and/or its subsidiaries: 


Arnold Bros., Inec., Chicago, Ill. 
Derby Foods, Ine., Chicago, Il. 
G. H. Hammond Co., Chicago, I. 

Iowa Packing Co., division of Swift & Co., Des Moines, Iowa 
Irwin Bros., Inc., Chicago, Tl. 

Omaha Packing Co., Chicago, Il. 

Plankinton Packing Co., Milwaukee, Wis. 

St. Louis Independent Packing Co., St. Louis, Mo. 


In its MF-I. C. C. No. 15, it lists as a contracting party Libby, McNeil & Libby 
at page 2. 

In supplement No. 4 of this schedule it adds the contracting party, Campbell 
Soup Co. Within the commodity list for which rates are published in this 
schedule under the heading “Such Merchandise as Is Dealt in by Wholesale 
Grocery and Food Business Houses, and in Connection Therewith, Equipment, 
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Material, and Supplies, Used in the Conduct of Such Businesses,” there are named 
advertising matter, cordage, rope, yarn or twine, dental and surgical supplies, 
carpeting, linoleum, ink, insecticides and fungicides, agricultural, paper articles, 
including printing paper, and many other articles not normally considered a 
part of the food business and certainly not included in that type of business. 


In its MF-I. C. ©. No. 18, this carrier lists: 
Swift & Co., Chicago, Il. 
Bookey Packing Co., Des Moines, Iowa 
Darling & Co., Chicago, Il. 
Derby Foods, Inc., Chicago, Il. 
Armour & Co., Chicago, Ill. 


as contract parties. Again it has the same type of broad commodity description. 
We also find that this carrier has MF-I. C. C. No. 19 containing a minimum 
schedule of rates for contracts with Swift & Co. 

Each of these minimum schedules names rates between points in Iowa and 
points in Illinois, Minnesota, Missouri, Nebraska, and Wisconsin. The schedules 
contain rules regulating pickup and delivery, stopping-in-transit and other ordi- 
pary services similar to those in common carrier tariffs, and we find nothing 
in the schedules that would not be ordinarily considered part of a common 
carrier’s business. It performs no specialized services. 

One of the large contract carriers operating in our territory is Joseph Pompro- 
witz, doing business as L. C. L. Transit Co., of Green Bay, Wis., under permit 
No. MC-31466. The annual report of this carrier to the Interstate Commerce 
Commission for the year 1956 shows gross revenue of $2,554,031. The select 
group of shippers, at least 20, with which L. C. L Transit Co. does business 
includes only those large organizations controlling substantial volumes of 
traffic. For example, this carrier’s schedule MF-I. C. C. No. 114 embodies a 
eontract with Schulze & Burch Biscuit Co. for the transportation of dairy prod- 
ucts, dairy byproducts, manufactured or prepared foods, and equipment. Its 
MF-I. C. C. No. 173 embodies contracts for the transportation of manufactured 
or prepared foods, equipment, materials, and supplies with Holsum Products 
and Jewett & Sherman Co., of Milwaukee, Wis. Its schedule MF-I. C. C. No. 
178 provides for the transportation of canned or preserved foodstuffs, equip- 
ment, materials, and supplies for Booth Fisheries Corp., Chicago, Ill. Its sched- 
ule MF-I. C. C. No. 185 contemplates transportation of manufactured or pre- 
pared foods, equipment, materials, and supplies for Milwaukee Cheese Co., of 
Milwaukee, Wis. Its schedule MF-I. C. C. No. 187 contemplates the transporta- 
tion of manufactured or prepared foods, equipment, materials, and supplies for 
Standard Brands, Inc., of Chicago, Ill. Additional schedules indicate contracts 
with such organizations as the Carnation Co., Oconomowoc, Wis.; Kraft Foods 
Co. and its subsidiary and affiliated companies; Swift & Co., Chicago, Ill.: and 
Armour & Co., Chicago, Ill.; the Miami Margarine Co., Cincinnati, Ohio; Oscar 
Mayer & Co., Madison, Wis.; George A. Hormel & Co., Austin, Minn.; Wilson & 
Go., Inc., Chicago, Ill.; the Cudahy Packing Co., Omaha, Nebr.; L. D. Schreiber 
& Co., Green Bay, Wis.; the Borden Co. and its subsidiaries: Fairmont Foods 
Co., Green Bay, Wis.; and W. F. McLaughlin Co., Chicago, II. 

Additionally, this carrier employs an unusual device, apparently to guard 
against loss of lucrative traffic by failure to have a contract with any shipper 
capable of tendering desirable business. Its schedule MF-I. C. C. No. 204 
indicates that it has a contract with an organization known as the Chicago Food 
Manufacturers Pool Car Group. Who or what this organization may be is 
entirely beyond my knowledge. However, it is evident from the wide range of 
commodities, and the numerous points between which the minimum rates and 
charges are published, that this contract does not contemplate service for one 
individual shipper. Item 175 of this schedule indicates that the earrier will 
transport dairy products; printer’s rulers; spices; paper boxes and cartons, such 
merchandise as is dealt in by wholesale food business houses, and in connec- 
tion therewith equipment, materials, and supplies used in the conduct of such 
business; canned foods; fresh meats, and packinghouse products and supplies: 
vegetable canning machinery: canning labeling machinery; manufactured and 
prepared foods, et cetera, “under individual contract or agreement as defined in 
section 203 (a) of the Interstate Commerce Act.” The schedule sets forth spe- 
cific truckload rates applicable from Chicago, Ill., to Minneapolis, Minn., and 
embraces other points in the States of Illinois, Indiana, Iowa, Michigan, Minne- 
sota, Missouri, and Wisconsin by use of distance rates applicable to varying 
minimum weights, ranging from 5,000 to 30,000 pounds. ‘yiously the con- 
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tracting shipper, the Chicago Food Manufacturers Pool Car Group, must be an 
association of numerous organizations engaged in the meatpacking or food man- 
ufacturing or processing business. However, the schedule contains no indication 
as to who the actual shippers might be. In my opinion, L. C. L. Transit Co.’s 
schedule MF-I. C. C. No. 204, since it must of necessity contemplate transporta- 
tion for numerous individuals, is the equivalent of a common carrier tariff. 
Certainly the rules and regulations governing the transportation service to be 
performed thereunder are identical to those maintained in common carrier tariffs, 
and the schedule is notable for the absence of any indication that the carrier 
will perform or could be required to perform service of a specialized nature. 
Hach of the other schedules to which I have referred is similar in nature to 
MF-I. C. C. No. 204. For example, MF-I. C. C. No. 206, which names minimum 
rates on manufactured or prepared foods, equipment, materials, and supplies, 
between points in Illinois, Indiana, Iowa, Michigan, Minnesota, Missouri, and 
Wisconsin for W. F. McLaughlin Co., Chicago, Ill., contains specific rates ap- 
plicable from Chicago, Ill., to Milwaukee, Wis., and distance or mileage rates 
blanketing the remainder of the territory. No provision is made therein for 
services of a specialized nature, and the rules governing the service to be per- 
formed thereunder are again identical to those of common carriers. 

This carrier performs a service which is nothing more than a highly selective 
common carrier service, and its continued operation under the guise of contract 
carriage is extremely detrimental to the transportation system in the territory 
in which he operates. 

Zuzich Truck Lines, Inc., of Kansas City, Kans., is another so-called contract 
-arrier operating under permit No. MC—69752. This carrier’s schedule of mini- 
mum rates and charges MF-I. C. C. No. 17 indicates authority to transport 
canned goods, butter, eggs, poultry, cheese, supplies incidental to and directly 
connected with the preservation, sale, processing, and manufacture of butter, 
cheese, eggs and poultry, fresh meats, packinghouse products, such merchandise 
as is dealt in by meatpacking companies, and equipment, material, supplies, 
and advertising matter used in the conduct of such business, over regular and 
irregular routes between points and places in the States of Illinois, Indiana, 
Iowa, Kansas, Missouri, and Oklahoma. ‘The liberal manner in which this 
carrier interprets its operating authority is evident from Item 300 of its sched- 
ule which sets forth the list of commodities upon which the minimum weights 
and charges will apply. This list includes such commodities as clothing and 
cloth, furances and furnace castings, heating apparatus, hosiery, insulating 
material, iron and steel, boilers and parts thereof, fence posts, guard rails, rivets, 
roofing material, stoves and parts, tin and and tin ware, railway car parts, railway 
materials and supplies, trucks, valises, wagon and truck bodies, X-ray machines, 
zine scrap, zine alloy, zine sulphate and zine products, wines and liquors, wall- 
board and wheel barrows. Apparently the carrier concludes that its authority 
embraces such commodities since it is possible that they could be used by a 
meat packer or a manufacturer of cheese. For example, it is entirely possible 
that a packingplant might require repairs, therefore, since the carrier is author- 
ized to transport equipment, materials, and supplies used in conduct of packing- 
houses, it contends it has authority to transport roofing material. It is common 
knowledge that many of the large meatpackers, if not all of them, own or lease 
railroad refrigerator cars for use in the transportation of fresh meats and pack- 
inghouse products. Consequently, Zuzich includes in the list of commodities 
which it is authorized to transport railway car parts and railway material and 
supplies. 

A typical illustration of the liberal manner in which this particular carrier 
construes its operating authority, and the ultimate effect upon common carriers, 
occurred approximately 2 years ago. Certain of our common carrier members 
were transporting truckload shipments of catalog parts from Chicago to Kansas 
City for the National Mellas Hess Co. of North Kansas City, a large mail order 
house specializing in the sale of clothing and related articles. This movement 

yas suddenly diverted to Zuzich Truck Line as the result of a lower rate main- 
tained in its schedule of minimu rates and charges. We contended that the 
earrier had no authority to transport these catalog parts for the National Bellas 
Hess Co. The earrier, however, contended that since its permit authorized the 
transportation of advertising matter, and since catalog parts were considered 
as advertising matter, it had authority to perform the service involved. The 
carrier had completely disregarded the fact that its permit authorized the trans- 
poration of only such advertising matter as is used in the promotion and sale 
of fresh meats and packinghouse products or the conduct of the packinghouse 
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business. We referred the matter to the Interstate Commerce Commission 
which agreed that the carrier had no authority to perform this particular 
service, and, after some time, the carrier discontinued the service when it 
became apparent that the Commission intended to seek a court order enforcing 
its decision in the matter. In the meantime, the common carrier rate at which 
the traffic had been moving had been depressed to meet the competition of Zuzich 
Truck Line. 

The manner in which the number of contracting parties with which this 
carrier does business has grown is typical of the expansion of all of the pseudo 
contract carriers operating in our territory. In its original schedule MF-I.C.C. 
No. 7, this carrier listed 10 contracting parties. In supplement 3 to the schedule 
it added 10 additional parties. In supplement 12 thereto it added 28 more con- 
tracting parties, bringing the total to 48.individual shippers. The names and 
addresses of the contracting parties are as follows: 


Armour & Co., Chicago, Ill. 

Blanton Co., St. Louis, Mo. 

Cudahy Packing Co., Chicago, Ill. 

Dean Milk Co., Chicago, Ill. 

Glaser Crandell Co., Chicago, Ill. 

Kansas City Dressed Beef Co., Kansas City, Mo. 
Krey Packing Co., St. Louis, Mo. 

Libby, McNeill & Libby, Chicago, Ill. 

Swift & Co., Chicago, Il. 

Wilson & Co., Chicago, Ill. 

Darling & Co., Chicago, Ill. 

Edward Aaron Corp., Kansas City, Mo. 

George Hogue Mercantile Co., Kansas City, Mo. 
Kent Products, Inc., Kansas City, Mo. 

J. Manaster Co., Chicago, IL. 

Maurer Neurer Corp., Kansas City, Mo. 

Royal Meat Products Co., Kansas City, Mo. 
Standard Brands, Inc., New York, N. Y. 

Stokeley Foods, Inc., Kansas City, Mo. 

Trenton Foods, Inc., Kansas City, Mo. 

Abbotts Dairies, Inc., Cameron, Wis. 
American Bakeries Co., Chicago, IIl. 

Best Foods, Inc., Chicago, Ill. 

B. Heller & Co., Chicago, Ill. 

B. Schwartz, Chicago, Ill. 

Cantrell & Cochran Corp., Chicago, Ill. 

Central Packing Co., Inc., Kansas City, Kans. 
Chicago Food Manufacturers’ Pool Car Group, Chicago, II. 
Derby Foods, Inc., Chicago, Ill. 

Eldridge Packing Co., Kansas City, Kans. 

KF. & M. Packing Co., Traverse City, Mich. 

F. Scimeca’s & Son, Kansas City, Mo. 

Harding Cream Division Sugar Creek Creamery Co., Kansas City, Mo. 
Jiffy Steak Co., Chicago, Tl. 

Kaiser Packing Co., Kansas City, Kans. 

La Rocca Grocery, Kansas City, Mo. 

Lever Bros. Co., New York, N. Y. 

Mah Chena Corp., Chicago, Il. 

Milgram Food Stores, Inc., Kansas City, Mo. 
National Bellas Hess, Inc., North Kansas City, Mo. 
Pure Asphalt Co., Chicago, Il. 

Ready Foods Provision Co., Chicago, Ill. 
Realemon-Puritan Co., Chicago, III. 

Reynolds Bros., Inc., Sturgeon Bay, Wis. 
Roberts & Oake, Inc., Chicago, Ill. 

So-Fleece Co., Chicago, Il. 

Visking Co., Chicago, I[11. 

William Davies Co., Chicago, Ill. 


It is interesting to note that supplement 12 of the schedule still lists the Na- 
tional Bellas Hess Co. as a contracting party, despite the fact that this organ- 
ization does not deal in any commodity in which the carrier is authorized to 
transport. 
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The minimum rates maintained in the schedule of Zuzich Truck Line, Inc., 
are point-to-point truckload commodity rates. As in the case of the carriers pre- 
viously mentioned, there is no provision in this schedule for service which is at 
all specialized in nature and nothing to indicate that the operations of this 
carrier differ in any respect from those of common carriers. In fact, the rules 
and regulations governing its operation, as set forth in its schedule, are virtually 
identical to those of common carriers. The primary difference between the 
operations of our member common carriers, and those of this so-called contract 
carrier, is that our members are required by law to perform transportation 
service within the scope of their certificate, for the shipping public as a whole, 
whereas the pseudo contract carrier performs what amounts to a common carrier 
service, but only for such shippers as are able to tender highy lucrative traffic, 
and only under such conditions as meet with the carrier’s approval. Each new 
contract executed by such a carrier constitutes another diversion of traffic from 
some form of common carriage. 

The foregoing examples are typical, but not all-inclusive of the contract 
carriers within our territory. Domiciled in the States of Iowa, Kansas, Mis- 
souri, and Nebraska, at the end of March 1956, according to the records of the 
field office of the commission, there were 196 contract carriers. At the same 
time, our association, which represents practically all of the motor common 
carriers, had approximately 398 members in the same States. In Minnesota, 
North Dakota, South Dakota, and Wisconsin, there were approximately 50 con- 
tract carriers and our membership numbered approximately 164. To ascertain 
the exact number of carriers in this territory who are masquerading as contract 
sarriers and performing services identical to those held out by the common 
earriers would be an overwhelming task that would require considerable time 
to accomplish. I would say, however, judging from our observations of the 
situation over the past years, that the great preponderance of these so-called 
contract carriers are actually performing nothing more than common carriage 
services. To exhibit more of the situations here would merely burden the 
record with cumulative information. 

The pseudo contract carrier, for the most part, searches for and obtains his 
traffic from among the larger shippers for obvious reasons. Those are the 
shippers who have the traffic from which the so-called contract carrier can 
skim the substantial, lucrative portion. 

To further confirm our contention that the contract carriers, generally speak- 

ing, are performing services identical to those of common carriers rather than 
the specialized services originally contemplated, I refer to a proceeding before 
the Interstate Commerce Commission, Investigation and Suspension Docket No. 
M-—7821, which involved an attempt of one of our members to meet the published 
minimum rate of a contract carrier on fresh meats and packinghouse products 
from Kansas City and St. Joseph, Mo. to Chicago, Ill. At the formal hearing 
in that proceeding, the president of Crouch Bros., Inc., of St. Joseph, Mo., the 
contract carrier, stated that his company was not a common carrier and did 
not operate as a common carrier (R-71). At the very time of this hearing, 
jrouch Bros., Ine., had pending before the commission an application for 
authority to convert to common carriage. We knew about that application, so 
we referred to it in the rate case. On cross-examination, the witness admitted 
that representatives of certain meatpacking companies had appeared in sup- 
port of his company in the conversion proceeding and testified that if the con- 
version was authorized by the commission they expected to get exactly the same 
service from Crouch Bros., Inc., the common carrier, as they were getting from 
Crouch Bros., Inc., the contract carrier (R-79-80). Obviously, only an irra- 
tional man, under such circumstances, would knowingly seek to do that which 
would destroy his business, and Mr. Crouch is not an irrational man, I assure 
you. The commission granted the authority sought and the conversion was ac- 
complished a few months ago—not a conversion of the physical operations, but 
a conversion in the designation of the type of carrier. 

All of the so-called contract carriers who are serving the meatpacking indus- 
tries, under similar circumstances, and many of them are doing so, are per- 
forming nothing more than the services which could be required of common 
carriers. 

I should like to make very clear one point with respect to my appearance here 
today. In all of my consideration of the problem now before your committee 
I have endeavored, in all good conscience, to maintain an unbiased attitude. 
I harbor no idea that the enactment of the legislation which I unreservedly urge 
be adopted would put anyone out of business. I do, however, seek justice for 
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the common carriers and the general shipping public. It is my firm conviction 
that many of the so-called contract carriers ill advisedly sought from the com- 
mission contract carrier permits under the “grandfather” clause of part II of 
the act, when they should have applied for common carrier certificates. I have 
been told by some contract carriers that they now realize they made this mistake 
and exposed themselves to economic pressures with which they can scarcely 
cope. On occasion in our deliberations on transportation rates for our members, 
I have heard a shipper representative state quite frankly that he opposed an 
increase in our particular rate because he did not want created an incentive for 
the contract carrier to request a similar increase. Also, I have heard shipper 
representatives, under similar circumstances, remind representatives of our mem- 
bers that competitive contract carriers had lower rates than those then under 
consideration for our carriers. 

Section 5a of the act allows motor common carriers, under certain circum- 
stances, to establish procedures for the joint consideration, initiation, or estab- 
lishment of rates or charges, et cetera. This affords to the individual common 
carrier some measure of protection against the adverse pressures of an over- 
zealous or unscrupulous customer. But not so for the contract carrier. He may 
not act in concert with any other competitor. He may turn only to his customers 
when he needs a change in his rates, and there his success, unless, I would assume, 
he is performing a specialized type of service not available elsewhere, is depend- 
ent entirely upon the generosity and fairness of his shippers. The circum- 
stances surrounding many of the pseudo contract carriers place such carriers 
squarely at the mercy of the shippers, judging by many of the minimum rate 
schedules which I have examined personally. The Congress would do those 
carriers, the general shipping public, and the common carrier industry a great 
service by making it possible for the masquerading contract carriers to convert 
to common carriage as is proposed by the bill before you. 

In the case of each of the carriers to which I have made reference, as well as 
many others which I have studied, none indicates in its public schedule or sched- 
ules that it can be required to perform any service of a Special or individual 
nature. The facts are that each has published rules governing the application 
of its rates and charges which, in effect, seem to protect the carrier against 
a demand for special services. They offer to shippers of their choice services 
identical to the services of common carriers; they compete with our carriers, and 
add contracts to ever growing lists by which they divert more desirable business 
from the common carrier. Against such practices the common carrier system, 
in all fairness and justness, must be protected. This can be accomplished only 
through the enactment of the amendments to the laws as here proposed. 

It is a well-settled fact, fully recognized by all informed persons, that common 
carriage is the very foundation of all transportation services. It is the only form 
of transportation upon which the public may depend. The common carrier indus- 
try, whether it be by railroad, highway, waterway, or air, should not be hampered 
while serving the general public, by masquerading contract carriers who limit 
themselves to commonplace services to big shippers instead of the general public. 

My remarks are not intended to infer that all carriers now holding contract 
carrier permits have been misclassified. Those performing specialized services 
should be allowed to continue to do so. The others who are in fact performing 
common carriage service and could not qualify under the proposed definition of 
contract carriage should be given an appropriate common carrier certificate. 
Under one of the proposals in this bill the commission would have authority to 
issue such certificates to those carriers. 

Finally, I think I should explain that my appearance here is not in behalf of 
“big business” interests exclusively. Of the membership of our association, in 
1955, 300 of the carriers each had annual gross revenues of less than $25,000, 
272 had from $25,000 to $100,000, 154 from $100,000 to $200,000, 157 from $200,000 
to $500,000, 111 from $500,000 to $1 million, 97 from $1 million to $2 million, 124 
from $2 million to $5 million, 52 from $5 million to $10 million, and 31 in excess 
of $10 million. I emphasize that these figures represent gross revenues, not 
profits, and that the average profit margin in the common-carrier field is about 
5 percent of gross revenue before income taxes; therefore, the majority of our 
member carriers are small businesses making profits of less than $10,000 per year. 
Through local and joint service arrangements, these carriers provide a regular 
service to the general public for transportation of virtually any size shipment, 
or any type of commodity between any 2 points within a 25-State area. The 
services of these carriers are available to any shipper within this territory, even 
though he may have only 1 shipment of less than 100 pounds. While our typical 
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member carriers serve hundreds of individual shippers and receivers of freight 
daily, in many instances the business of a few of their larger shippers means the 
difference between profit and loss to the carrier. The common carrier, therefore, 
is rightfully entitled to protection against further encroachment into the field of 
general transportation by the pseudo contract carrier, and the preservation of 
our common-carrier transportation system, which is so vital to the welfare of our 
great country, requires such protection. No harm can come to anyone from the 
revisions of the law here proposed, as I view the matter. The revisions will 
promote a greater degree of equality between the present masquerader and the 
common carrier. 

Mr. Chairman and gentlemen, it is a privilege to appear before you today, and 
I thank you kindly for your courtesy in permitting me to do so. I hope my com- 
ments may be helpful to your honorable committee. 

Thank you, sir. 

Senator Lucas. There is one other point I would like to raise. Be- 
fore retiring this morning I told the chairman there would only be 
two witnesses. Mr. Lawson is here, and I did not know about this 
statement. He has this statement into a page and a half which he 
would like to read, and I am not going to insist that he does it, because 
I told the chairman that we only had two more witnesses, but he is here 
from Kansas City. 

Senator Purreiy. Senator, if he is here, and he has a page and a 
half to present to this committee, the committee will be very glad to 
receive it in verbal testimony and his whole statement will become an 
exhibit. The name of the gentleman is Lawson. 

Mr. Lawson. J. D. Lawson. 


STATEMENT OF J. D. LAWSON, GENERAL MANAGER, MIDDLEWEST 
MOTOR FREIGHT BUREAU, KANSAS CITY, MO. 


Senator Purreti. Will you state your name, your position. 

Mr. Lawson. Thank you, Mr. Chairman. My name is J. D. Lawson. 

I am here representing the Middlewest Motor F reight Bureau of Kan- 
sas City, Mo., of which I am general manager. That organization is 
2 trade assoc iation investigating and publishing common-carrier 
freight rates, and is described in some detail in my prepared state- 
ment. If I may do so, I should like to speak in support of the bill, 
S. 1384, and to have my prepared statement entered into the record in 
full, following very br ‘ed comments here. I should add, our organiza- 
tion represents approximately 1,300 motor common carriers, most of 
whom are small businesses. 

Passage of bill S. 1384 is essential to sound and fair transport regu- 
lation. In my daily work for many years I have been in constant 
contact with motor common carriers in numerous activities that relate 
to rate matters as well as to operating rights. This work inevitably 
informs me in detail about contract carrier operations and rates. 
The latter would not be so if we had been wise enough to write the 
statute as it should have been. But we know the facts today, and I am 
sure we know enough now to correct the law. We have no quarrel 
with the legitimate contract carrier. In my prepared statement I list 
typical contract carriers whose service is very similar to that of com- 
mon carriers. The border between common carriers and these contract 
carriers is troubled at many points, no single one of which causes all 
of the trouble, and no single one of which is the sole justification for 
passing bill S. 1384. But among the troubles are these: 

There is secrecy in the contract carrier rates. 
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There is secrecy in their contracts. 

Their operating rights are misdescribed and misinterpreted and 
this is either made possible or is aggravated by the secrecy mentioned 
just above. 

The rules governing and describing the service to be performed by 
these contract carriers are in practic vally all instances identical with 
the common carrier rules. 

There is no specialized service that these carriers render. They 
transport great numbers of commodities, approximating general 
commodity traflic of the common carrier. 

This traffic is carried for a large number of shippers. Primarily 
the service is rendered to large shippers and at agreed rates. Agreed 
rates constitute a preference and discrimination long condemned in 
this country and one which was important in bringing about passage 
of the original act in 1887. 

Rates are frequently lower, though not always, than the common car- 
rier rates. 

The service is point to point, that is frequently between large cities. 

Traffic is hauled in truckload quantities. 

As stated, no single factor among those enumerated accounts for the 
competitive impact that this so-called contract carrier service makes 
upon common carriers. But a combination of these factors conspires 
to make regulation unfair under the present law. It is another case 
of half free and half slave. The carriers that I represent as shown in 
my prepared statement are relatively small, the majority being smal! 
businesses making profits of less than $10,000 a year. They provide 
a service to town and hamlet as well as to the metropolis, and to the 
individual businessman as well as to the great corporation. They and 
these pseudo contract carriers are per forming the same service but 
under different ground rules. 

The gross inequities in regulation that permit common carrier serv- 
ice to masquerade as contract. carri: ige should cease. This bill will 
correct the situation and will hurt no legitimate contract carrier in 
doing so. In fact, it will be to his advantage. Besides this, it will 
aid the shipping public and the entire regulated transportation 
system. 

Thank you, sir. 

Senator Purrert. Thank you, Mr. Lawson. Are there any ques- 
tions, Senator Yarborough ? 

Senator YarsoroucH. No questions at this time. 

Senator Purtetn. Counsel? 

Mr. Barron. No questions. 

Senator Purreti. Thank you for appearing here, Your full state- 
ment will become an exhibit. 

(Mr. Lawson’s full statement precedes his personal remarks.) 

Senator Lucas, I desire to thank you as well as the other members 
of the committee and the staff for the courtesy extended to our 
witnesses here today. 

Senator Purret.. That is what we are here for, Senator. 

Senator Lucas. Well, I thought so, but I wanted to make it clear. 

Senator PurtTett. Thank you very much for your kind remarks. 
The next witness will be one of those gentlemen who stated that he 
had to leave town or would like to leave town if he could, and that is 
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Mr. Frazor T. Edmonson, chairman of the legislative committee of 
the Private Truck Council of America; is that correct ? 

Following is some correspondence subsequently received by the 
committee from: J. S. Law, of Columbus, Ohio; H. C. Sanford, South 
Bend, Ind.; C. A. Browne, Fort Wayne, Ind.; W. T. Slater, St. Louis, 
Mo. relative to this subject. 


M. C. SLATER, INC., 
St. Louis, Mo., April 27, 1957. 
Mr. Ropert MOBRIDE, 
Executive Director, Common Carriers Conference, 
American Trucking Associations, Washington, D. C. 

DeaR Mr. McBrivE: We are interested in Senate bill S. 1884, and I want to 
make some statements about it for you to give to Congress. 

We operate between points in the Chicago, Ill., commercial zone on the one 
hand, and points in the St. Louis, Mo. commercial zone on the other hand. We 
transport general commodities including iron and steel articles. We recently 
lost 2 steady movements of iron and steel articles which averaged over 3,500,000 
pounds per year. This traffic was lost to a contract carrier called Contract 
Steel, Ine. This contract carrier is using the same style of equipment we used 
to transport the traffic, and gives the shipper the same services we gave. It 
uppears to me that that type of operation does not meet the test of a contract 
carrier; however, I am told the present law does not state a specific require- 
ment to interpret whether a carrier is actually operating as a contract carrier. 
furthermore, it is my understanding that S. 1384 will correct that situation and 
set up a rule which will make it possible for the Interstate Commerce Commis- 
sion to determine if a carrier is actually a contract carrier and put a stop to the 
present practices of these carriers. 

I hope this bill will be passed at once. 

Your truly, 
WitLiAm T. SLATER, General Manager. 


Security CARTAGE Co., INC., 
Fort Wayne 7 Ind., April 30, 1957. 
Mr. Rosert McBripe, ' 

Executive Director, Common Carrier Conference, 
American Trucking Associations, Inc., Washington, D. C. 


DrAR Bos: I have been reading in the Common Carrier News Letter for years 
about the encroachment of contract carriers on our common-carrier business. 

Our company operating in the Central States area is intensely interested in 
this matter and the legislation now coming up before the Senate subcommittee. 

Because I see this competitive situation every day in my work, I would like 
to ask you to submit the views of our company when the hearings begin on 
S. 1384, the ICC’s proposal on contract carriers. Surely the views of a common 

-arrier should give some weight in Washington. 

Here is my statement to be made as forcefully as possible: 

I am vice president in charge of traffic for the Security Cartage Co., Ine., a 
motor common carrier with principal offices in Fort Wayne, Ind. We support 
S. 1384, and believe its enactment is necessary to eliminate an obnoxious com- 
petitive situation now existing between the common and contract carriers. My 
company has lost truckload traffic to a contract carrier competitor, the Warsaw 
Trucking Co.; that traffic is castings and paper and formerly moved via common- 
earrier service in the same kind of equipment that the contract carrier is using. 
No special services are performed by the contract carrier as none are required. 
the only difference is my company is a common carrier and governed by one 
standard of regulations and the contract carrier by another standard. We 
do not know what rate we must meet until we have lost the business. If a 
earrier, to be classified as a contract carrier, must give a special service not 
offered or performed by a common earrier, it would eliminate situation which 
I have just described, and create equality of treatment for all carriers. 

Yours very truly, 


CHas. A. BROWNE, 
Vice President, Traffic. 
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CLEMANS TRUCK LINE, 
South Bend, Ind., April 30, 1957. 
Mr. Rosert McBripe, 
BHerecutive Director, Common Carrier Conference, 
Washington, D. C. 

Dear Bos: I am very much interested in S. 13884 on which hearings are to be 
held next week before a Senate subcommittee. Certainly this bill is desirable 
and will, if passed, go far toward correcting present inadequacy in the law. 
Unfortunately, I cannot be present and I am, therefore, asking that you submit 
my views to the subcommittee in the following language: 

I am vice president and general manager of the Clemans Truck Line, Inc., 
which is a certificated motor common carrier of property in Interstate Com- 
merce operating between points in Indiana, Michigan, and the Louisville, Ky., 
commercial zone. Our principal office is located in South Bend, Ind., and we 
have terminals in Elkhart, Ind., Kokomo, La Porte, Logansport, and South Bend, 
Ind., Battle Creek, Grand Rapids, and Kalamazoo, Mich., and Louisville, Ky. 
We own and operate 62 trucks, 135 tractors, and 170 trailers and employ 475 
full-time employees. Our company renders a full common-carrier service trans- 
porting the small less truckload shipments as well as the truckload shipments. 

Competition from the so-called contract carriers for the truckload traffic rep- 
resents an ever-increasing problem to my company. We have lost traffic from 
several different shippers who have diverted their truckload traffic to carriers 
who are termed contract carriers. We have lost substantial movements of 
iron and steel articles, soap and toilet preparations, meats and packinghouse 
products, and washing machines and dryers to Contract Carriers, Inc., Emery 
Transportation Co., Jackson Trucking Co., and Fruit Belt Motor Service, Inc. 

I have made a personal investigation of the type of equipment used and the 
services rendered by the above-named contract carriers in the tranSportation of 
the above-mentioned traffic and know that the type of equipment they are 
using is the same type used by our company and the services they are rendering 
art no different than the services we performed when the shipments moved via 
common carrier. There are absolutely no services being offered or rendered 
by these contract carriers in the transportation of the above mentioned traffic 
which we did not render. I maintain the services being rendered by these 
socalled contract carriers are common-carrier services and not a specialized 
contract-earrier service. 

The loss of truckload traffic, which is the only type of shipments these so-called 
contract carriers transport, has an adverse effect upon our overall operations 
causing an unbalanced operation and a change in our distribution of the smaller 
less truckload shipments which are top loaded in many instances on to our 
truckload traffic. Further loss of truckload traffic could result in curtailment 
of our services to the small shippers which would not be in the public interest. 

I have directed these matters to the attention of the Interstate Commerce 
Commission. However, due to the inadequacy of the present law the Commis- 
sion’s hands are tied. 

We do not object to competition. We do object when our competition is not 
subject to the same regulations that govern common carriers. We support 
Senate bill S. 1384 and believe its enactment will aid the for-hire transportation 
industry and be in the public interest. 

Very truly yours, 
H. C. SANForD, 
Vice President and General Manager. 


Co_tumMBuUS & CHICAGO MoToR FREIGHT, INC., 
Chicago 9, Iil., April 29, 1957. 
Mr. Rosert McBripe, 
Executive Director, Common Carrier Conference, 
Washington, D.C. 

Dear Sir: I cannot get to Washington to testify on Senate bill S. 1384, which 
I understand will be heard next Monday. I believe something must be done 
to get this contract-carrier situation cleaned up, and am sending you my 
statement ; please put it in the record. 

I am commerce agent, and assistant traffic manager, for the Columbus & 
Chicago Motor Freight, Inc. We are a common carrier of general commodities, 
and have authority to operate as a common carrier from Interstate Commerce 
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Commission. We operate between points in northern Illinois and the Chicago 
commercial zone, and points in the State of Ohio. We have terminals in 
Chicago, Ill., and in Columbus, Ohio, Dayton, Ohio, and Springfield, and Lima, 
Ohio. 

We have lost a great deal of truckload traffic to Aller & Sharp Co., who is a 
contract carrier, this traffic we have lost amounts to about 750,000 pounds per 
year, and is all truckload traffic. Aller & Sharp does not give the shippers any 
different service than we give them and neither do they use any different equip- 
ment, no specialized services are required on the traffic. I have made inquiries 
from time to time, trying to find out how that carrier can be called a contract 
carrier, when he operates the same as we do in the handling of truckload 
shipments, all I ever could develop is that he has a permit from the ICC to 
operate as a contract carrier. I always thought a contract carrier had to do 
something different than a common carrier, but have been told that is not the 
case under present law. 

we will ge grateful if this bill will change that situation and show just what 
a contract carried is supposed to be, it will be a good thing for everybody. My 
company supports the bill. 

We are, respectfully yours, 

dé. S. Law, 
Assistant Trafic Manager. 


Mr. Epmonpson. May I ask permission to have Mr. William 
Quinlan, our general counsel, of Washington, sit with me? 

Senator PoRTELL. Youmay. W ill you come forward ? 

Will you give your name and your association ? 


STATEMENT OF FRAZOR T. EDMONDSON, REPRESENTING PRIVATE 
TRUCK COUNCIL OF AMERICA, INC. 


Mr. Epmonpson. My name is Frazor Edmondson. I am from 
Dallas, Tex. 

Senator Purreti. Is it your intention to have counsel address the 
committee, also ? 

Mr. Epmonpson. No, except in the case of questions. He is familiar 
with this situation, and I thought he might be helpful on questions. 

Senator Purretn. Very well. 

Mr. Epmonpson. I am vice president and counsel of Campbell Tag- 
gart Associated Bakeries, Inc., and appear before you today as a 
representative of the Private Truck Council of America, Inc., an 
organization composed of members from many different industries, 
all of which operate trucks and other motor vehicles as an incident 
to the conduct of their regular businesses. As the name indicates, 
none of our members is in the transportation business as such. 

They are all private truck operators, transporting goods to their 
own customers or to their own plants in vehicles owned or leased by 
themselves. In short, they are “private carriers of property by motor 
vehicle” as that term is set forth and defined in section 203 (a) (17) 
of part II of the Interstate Commerce Act and as it has now been 
judicially interpreted in the Schenley-Lenoir & Brooks Transporta- 
tion cases (93 Fed. Supp. 517, affirmed by the Supreme Court of the 
United States February 26, 1951, 340 U.S. 925). 

Knowing that the committee is well informed on the legislative 
history of “the particular section of the act just referred to ‘and the 
litigation which followed, no detailed account of those phases of the 
subject matter will be attempted in this statement. 

I was going to ask leave here, Mr. Chairman, to insert further mat- 
ter but I believe that permission was given in blanket form at the 
beginning of the hearing. 
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Senator Purretn. No; it wasn’t given in blanket form. We can’t 
because we don’t know how voluminous the additional information 
might be. Might you inform the chairman as to how voluminous the 
additional material is. 

Mr. Epmonpson. Not more than 10 or a dozen pages. 

Senator Purrett. And it is germane to this whole subject ? 


_ Mr. Epmonnson. It is germane. It is the background of the litiga- 
tion, something of a brief. 


Senator Purrei.. Without objection, it will become part of the 
record. Do you want it put in at this point? 

Mr. Epmonpson. I will furnish it subsequently and would like to 
have it inserted at this point. 

Senator Purreti. That will be done. 

(The information referred to follows :) 


PRIVATE TRUCK CoUNCIL OF AMERICA, INC., 
Washington, D. C., May 17, 1957. 
Senator Grorer A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, 
Senate Interstate and Foreign Commerce Committee, 
Washington, D. C. 
(Attention of Mr. Frank Barton) 

DeaR Mr. CHAIRMAN: During the testimony of Mr. Frazor T. Edmondson, 
Dallas, Tex., on behalf of the Private Truck Council of America, Inc., on May 7, 
permission was granted for him to file a supplemental statement, to be inserted 
at a designated place in his statement and thus to become part of the record. 

Enclosed for your information is the supplementary statement of the Private 
Truck Council of America, Inc., concerning background of S. 1677 and S. 1384. 

Do not hesitate to call upon us whenever we can be of any assistance in any 
way. 

Respectfully submitted. 

JAMES D. Mann, Managing Director. 


SUPPLEMENTARY STATEMENT OF PRIVATE TRUCK CoUNCIL oF AMERICA, INC., Con- 
CERNING BackGRouND oF §S. 1677 AND S. 1384 


The current proposals to amend or modify, directly or indirectly, the provisions 
of the Interstate Commerce Act having a bearing upon the distinction between 
for-hire and private truck operation are the latest moves in the long and con- 
tinuing history of efforts of for-hire carrier interests to restrict or interfere with 
operation of trucks by and in the course of enterprises other than that of for-hire 
transportation. 

These proposals can be adequately evaluated only in the light of that history, 
some highlights of which are given in this supplementary statement. 

In view of their unsuccessful litigation to secure advantageous interpretation 
of the present act, the tactics of such interests at the moment appear to call for 
encouraging a reopening of the act by some change—any change at all—that 
would open the door to still further proposed amendments, or new legislative 
history, or at least make possible further litigation to reduce in great or small 
degree the lawful scope of private operation. 


“COMMODITIES CLAUSE” 


The legal attacks upon private truck operation have included from time to 
time even suggestions that a “commodities clause,” such as that in part I of the 
act, regulating railroads, be applied to trucks, so as to make it unlawful for a 
person to transport by motor vehicle any article produced by him or which he 
owns in whole or in part or in which he has any direct or indirect interest, and 
therefore wholly prohibit any operation of trucks other than by common and 
contract carriers. 

EMERGENCY CONTROLS 


During World War II businessmen were confronted with persistent and some- 
times successful efforts by those antagonistic to private motortruck operation to 
subject such operation to far-fetched and unreasonably restrictive regulations. 
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There was, for example, the provision in the early form of General Order ODT 
6 of the Office of Defense Transportation that trucks going more than 15 miles 
from the point of origin could not operate without at least a 75 percent return 
load, a provision which would have rendered impossible the operation of many 
private motortrucks such as those engaged in multiple-stop diminishing load 
deliveries. 

Likewise, the regulation of truck operations primarily on a basis of a secret 
“load factor formula” designed to accommodate operations such as those usually 
engaged in by common motor carriers, but unsuited to and unduly interfering 
with private motor truck operation. 

Likewise, General Order ODT 21A and ODT Administrative Order 15, placing 
restrictions upon inauguration or extension of motortruck operations, which 
orders were in apparent violation of section 203 of the War Mobilization and 
Reconversion Act of 1944, and the many appeals by private motortruck owners 
which were denied in whole or in part on the ground that the applicants should 
have for-hire carriers move their goods instead of moving them themselves. 

It became necessary at one point for the council to charge that these abuses 
were defeating the conservation sought by the Director of Defense Transporta- 
tion by private motortruck operators, and were impairing the war effort, in 
addition to working unconscionable and irreparable damage to the rights and 
interests of such operators and the public they served. 

In evaluating current legislative proposals made or endorsed by the Interstate 
Commerce Commission it is respectfully submitted that the committee should do 
so in the light of the well-known general rule that special commissions having 
jurisdiction over particular regulated industries became by background and 
instinct the partisans of those industries—in this instance the for-hire trans- 
portation industry. 

LITIGATION UNDER PRESENT LAW 


To a great extent prior to the case of Brooks Transportation Company v. United 
States (1950) (93 F. Supp. 517, affirmed 340, U. S. 925), attempts to erode the 
right to operate private trucks took the form of efforts in particular instances to 
have the operation ruled to be for-hire carriage so that it would require authoriza- 
tion as a for-hire operation by the appropriate Federal or State commission. 

Those efforts generally were made under the definitions of common, contract, 
and private motor carriers in section 2083 (a) of part II of the act. 

Common and contract, or for-hire, carriers are regulated carriers, and opera- 
tions of those types cannot be engaged in without a certificate of public eon- 
venience and necessity for a common carrier or a so-called permit for a contract 
carrier. So-called private carriers (the term itself is for-hire carrier language, 
which helps to further the psychological warfare of contentions that businessmen 
operating trucks in their own businesses are part of the transportation industry, 
that they are an unregulated part, and that they therefore constitute unfair 
competition to common and contract carriers), on the other hand, need no per- 
mission to operate trucks, and are subject only to safety regulations. But various 
businesses were confronted with a question of whether they really were operating 
as “private carriers,” or whether they were as a matter of law engaging instead 
in common or contract carriage, despite the fact that their trucks were operated 
as part of their own nontransportation enterprises, so that they were violating 
the Interstate Commerce Act because the Commission had granted them no 
certificates or permits. 

Those who used their own trucks in connection with their own nontransporta- 
tion enterprises found that question raised in various ways. For-hire carriers 
who thought such a busiress should dispose of its own trucks, and instead use 
such carrier, complained to the Commission and the Commission initiated an 
investigation. Or field representatives of the Commission called on such a 
business and convinced it that it was engaging in common or contract carriage 
within the meaning of the act and should file an application for a certificate or 
permit—or that there was serious doubt as to its legal status and that it should 
file such an application and then move to have it dismissed on the grounds that 
it was operating only as a private carrier, in order to obtain a ruling by the 
Commission. 

Or the question was raised through a State commission, as in the Lenoir Chair 
Co. case, where the drivers of a furniture manufacturer were arrested by State 
agents, and the manufacturer was as a result prevailed upon to file an appli- 
‘ation for a contract-carrier permit with the Interstate Commerce Commission 
in order to obtain a determination of the legal nature of its operation. 
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Once such a proceeding was started, for-hire carriers and for-hire carrier 
organizations protested or intervened, claiming that the operation was common 
or contract carriage, but that there was no need for it, that the certificate or 
permit should be denied, and the operation stopped. 

In Williams Brothers Corporation Contract Carrier Application (44 M. C. C. 
557), motor common carriers who intervened contended that lawful private truck 
operation included only special types of transportation that common carriers 
could not perform—that in the words of the then Division 5 of the Commis- 
sion, “that the Congress in defining the national transportation policy intended 
that, through appropriate administration and regulation, the transportation 
system of the country should be fostered, developed, and built around a common 
carrier system—that “‘Congress by passage of the act directed us to so admin- 
ister it as to channel and funnel all traffic of which the public common carrier 
system is capable of transporting and the revenue therefrom, into that system.” 
That contention was rejected in that case. 

In other cases, for-hire carriers and their organizations urged that the key 
words in the definitions were the words “for compensation.” They urged a 
“for compensation” test in the determination of whether anyone was operating 
trucks as a common or contract carrier on the one hand, or as a “private carrier” 
on the other. And they said that should be the only test. 

They argued in a variety of ways, but in ultimate effect that anyone who 
either made any charge for delivery, or, directly or indirectly, so much as recov- 
ered from his customer or supplier the cost of his truck operation, was operating 
“for compensation.” 

Of course if regulatory authorities were to have gone that far all at once, that 
would have been the end of the story, because no businessman in his right mind 
would as a matter of business policy and practice deliberately conduct his truck 
operation at a loss, that is, continue an operation of trucks which he had reason 
to believe would mean a lesser profit or a greater loss from his total enterprise 
than he would have had if he did not operate them. It would have meant that 
all commercial truck operations would have been common or contract, and none 
private. 

It was more likely that success then or in the future in those contentions of 
the for-hire carriers would take the form of partial and gradual agreement with 
their arguments, of rulings in particular cases that the operations were “for 
compensation” because of particular practices, and therefore a progressive cut- 
ting away and reduction of free operation of trucks by private industry and 
agriculture, without industry and agriculture generally, or even the regulatory 
authorities themselves, realizing what was happening. 

The Private Truck Council of America, Inc., intervened in such cases to point 
out that the so-called for compensation test was false and would lead inevitably 
to the result described—that instead the “primary business” was the only 
proper test, i. e., the one basic question of whether the operator really is in the 
transportation business as such, or is operating motor vehicles only as an incident 
to some other kind of business of his own. 

Such litigation reached a climax in Lenoir Chair Company Contract Carrier 
Application (ICC Docket No. MC—-96541) and Schenley Distillers Corporation 
Contract Carrier Application (ICC Docket No. MC—107079)—which were jointly 
appealed to a special three-judge Federal court and the Supreme Court of the 
United States as Brooks Transportation Company v. United States, already 
cited above. 

The Lenoir Chair Co. was a manufacturer of furniture, picking up raw ma- 
terials and supplies for its own use and delivering its finished products in its 
own motor vehicles. Schenley Distillers Corp. was engaged in the business 
of selling and distributing alcoholic liquors, shipping certain of them to its 
eustomers by for-hire carrier f. 0. b. point of origin and delivering others to 
the customers in its own motor vehicles. Occasionally, it also utilized its motor 
vehicles to pick up raw materials and supplies purchased by its manufacturing 
subsidiaries and delivered them to their plants, without making any charge for 
such deliveries (although the for-hire carriers claimed that it received compen- 
sation indirectly because the liquors which it sold and distributed were pur- 
chased by it from its wholly owned subsidiary manufacturing corporations 
at their cost). 

In these proceedings, which became test cases, the for-hire carriers argued, 
for example: 
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“The important distinction between a for-hire carrier and private carrier 
is based on a determination as to whether the transportation is performed for 
‘compensation.’ ”’ . 

Also 

“* * * private carriage, as it is now developing, is being permitted to enter 
the profit-taking field in competition with for-hire carriers, but not subject to 
the same regulations.” 

And 

“* * * applicant intends to transport its finished product not for its own use 
but to be in a position to place the manufactured product in the open market 


at an economical advantage to itself. Certainly such transportation is trans- 
portation for hire.” 
And 


“The record * * * will support the examiners’ findings, that the applicant 
is attempting to obtain transportation at a lower expense than should be 
obtained from for-hire carriers.” 

And that allowing uncontrolled operation of trucks because it is incidental 
to a nontransportation business “permits a manufacturing or merchandising 
concern unlimited latitude in the manner and mode of carrying on its trucking 
business without regard to the effect it may have on for-hire carriers.” And 
“* * * Congress had not contemplated that private carriers should pass on the 
transportation cost of their own vehicles directly to their customers, either te 
receive in return their actuai costs, or a profit.” 

And “private carriers must know that the moment they attempt to recoup 
directly from their customers for the transportation of their own products, that 
moment they have entered the for-hire carrier field in competition with for- 
hire carriers.” And that the Commission should “review the basic character- 
istics of private carriage and find that when a person transports goods of 
which it is the owner or bailee in its own vehicle as a private carrier in further- 
ance of its commercial enterprise, it cannot charge and receive compensation 
without violating its status.” 

Also, they urged a further theory—that of “indispensability.” In effect they 
said, unless the private operation of the trucks is so peculiarly tied up with 
the particular nontransportation business that the operator can prove the oper- 
ation of his own trucks is indispensable to it, and that he can not use for-hire 
carriers, then the operation is not private operation and he must either get a 
common or contract certificate or permit or stop the operation. The National 
Industrial Traffic League referred to this remarkable idea as a “showing of 
private convenience or necessity.” 

The ICC examiner in the Schenley case adopted the “for compensation” test, 
and found that Schenley’s operations constituted unlawful contract carriage, 
but in both cases the Commission and the Federal court, affirmed by the Supreme 
Court, rejected that test, and held instead that the “primary business” test is 
the proper one under the present statute. 

The majority of the Commission, and the courts, in other words, held finally 
that, under the present statutory wording and in the light of its legislative 
history, the rule of distinction is that a person operating motor vehicles is a 
for-hire carrier if he really is engaging in the transportation business as such, 
but not if he is operating trucks only as a bona fide incident to his own non- 
transportation enterprise, and that which of those he is doing is to be deter- 
mined from the total facts in each case. 

The “primary business test” also is applied by the Internal Revenue Service of 
the United States Treasury Department in determining applicability of the 
Federal transportation tax. See Ruling 55-421, Internal Revenue Bulletin, 
June 27, 1955. 

ATTEMPTS TO REOPEN THE LAW 


Now, for-hire carrier interests, and new members of the Interstate Commerce 
Commission whom they have persuaded, are citing the alleged “buy-and-sell 
problem” as reason for reopening the wording and legislative history of the 
statute under which that sensible rule finally was established after many years 
of litigation. 

A buy-and-sell operation is one in which a trucker engaging in what really 
amounts to for-hire transportation attempts to disguise it as private truck 
operation by the clumsy and legally ineffectual device of taking title to the 
goods during the movement. Such an operation is plainly unlawful under the 
present provisions of the act, which have been interpreted as providing that 
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the test of distinction between for-hire carriage and private operation is the 
primary business test. 

It has long been established that whether or not an operator of a motor 
vehicle has title to goods during their transportation is only one factor, and 
is not decisive, in determining whether he is a for-hire or a private operator. 
It is elementary that a common or contract carrier cannot become a private 
earrier by the device of taking title to the property while he is transporting 
it, any more than a private carrier can become a common or contract carrier 
by reason of transporting property to whic): he does not have title. (McBroom 
Contract Carrier Application, 1 M. C. C. 425; Howrigan Contract Carrier Ap- 
plication, 11 M. C. C. 455; Swanson Contract Carrier Application, 12 M. C. C. 
516; Cyr Contract Carrier Application, 17 M. C. C. 658; Berkshire Oil Co., Inc., 
Contract Carrier Application, 42 M. C. C. 830.) 

It should be plain to all that, under the primary business test, one who 
engages in for-hire carriage of goods cannot, by taking title to the goods during 
the transportation, avoid its being so classified. That is so regardless of 
whether he might engage only in for-hire carriage, or might be a private carrier, 
if there are any such, who not only engaged in private operation which was 
a bona fide incident to his nontransportation business (for example, was a 
manufacturer delivering his products from his plant to his customers), but also 
attempted to engage in for-hire hauling of return loads. In either event, it is 
perfectly clear under the present law that the taking of title to the goods in 
for-hire hauling of loads for others would not alter the for-hire status of that 
hauling. 

There is nothing wrong with the present statute in this respect. To the extent 
that such buy-and-sell operations may occur, if they do, the problem is one of 
police work, of catching the violators of the already clear statute. To change 
the statute would be no answer to that problem. 

For the committee to recommend any change in the statute would instead 
only invite substitute amendments, unnecessary new legislative history con- 
tributing to unforeseen interpretations of any change that might be adopted, 
and, at the very least, renewed litigation and harassment of American business 
and industry by those who desire to enlarge the scope of for-hire transporta- 
tion monopoly. 

The Commission’s statement of “Justification for Recommendation No. 4” (the 
amendment provided in 8. 1677, and H. R. 5825) is as follows, with our own com- 
ments interpolated in square brackets: 

“The attached draft bill is designed to make clear that certain forms of 
for-hire motor carrier transportation in interstate and foreign commerce are 
subject to economic regulation by the Interstate Commerce Commission. [That 
already is clear]. 

“One of the problems of most serious concern to the Commission in its ad- 
ministration of the Interstate Commerce Act is the growing practice of persons 
engaging in for-hire transportation of property by motor vehicle under the guise 
of private carriage for the purpose of evading economic regulation to which com- 
mon and contract carriers are subject; private carriers being subject only to the 
Commission’s hours of service and safety regulations. [It has not been shown 
that there is any such growing practice, but if there is, it is a result of a failure to 
enforce the Act, and not of any deficiency in the act.] 

“One of the subterfuges most commonly used in this connection is the buy- 
and-sell method of operation whereby bills of sale, invoices, ete., are issued to 
make it appear that the commodities being transported are those of the ve- 
hicle owner. [Assuming that such a practice exists to any substantial extent, 
or that it might in the future, how would changing the statute help to eliminate 
it?] This practice does not, in the Commission’s opinion, constitute private car- 
riage as defined by the courts in the Lenoir Chair case (Brooks Transportation 
Co. v. United States, 340 U. 8. 925), in which the primary-business test was ap- 
plied, i. e., whether the primary business of the transporter is transportation 
or some other business activity to which transportation is merely incidental. On 
the contrary, the real business of persons engaged in this type of buy-and- 
sell activity is, in fact, transportation, and the movement or carriage of prop- 
erty performed by them is not in the furtherance of any primary or bona fide 
business enterprise other than transportation. [Then why tamper with an 
already clear and adequate statute?] 

“There are a number of truckowners engaged in such so-called merchandising 
exclusively, transporting, sometimes in both directions, commodities which they 
have purchased for sale at destinations. Generally, the sale price of the mer- 
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chandise is the cost at origin plus an amount equal to or slightly less than the 
transportation charges of authorized for-hire carriers, either rail or motor. In 
most instances it is difficult, if not impossible, for the Commission to determine 
whether such transportation is a bone fide merchandising venture or is a subter- 
fuge intended to provide transportation for hire without the required certificate 
or permit, and without payment of the transportation tax. [There should be no 
undue difficulty, if the Commission enforces the law intelligently and energeti- 
cally, but, even if there were, how would changing the statute help? The same is 
true of the transportation tax, under which the Internal Revenue Service ap- 
plies the present primary-business text. ] 

“In addition, manufacturers and mercantile establishments, which deliver in 
their own trucks articles which they manufacture or sell, are increasingly pur- 
chasing merchandise at or near their point of delivery and transporting such 
articles to places near their own terminal for sale to others, such transportation 
being performed only for the purpose of receiving compensation for the otherwise 
empty return of their trucks. Sometimes the purchase and sale is a bona fide 
merchandising venture. In other cases, arrangements are made with the con- 
signee of such merchandise for the buy-and-sell arrangement in order that the 
consignee may receive transportation at a reduced cost. [Any such cases are a 
clear violation of the present act. The Commission should enforce it. ] 

“As a result of these practices, a large amount of freight which would other- 
wise move by rail or authorized motor carriers is being transported by motor 
vehicle over long distances under buy-and-sell arrangements. [That has not been 
shown, but, assuming it to be the fact, it is a result entirely of lack of enforce- 
ment of existing law.] Where this so-called private carriage is a subterfuge 
for engaging in public transportation, it constitutes a growing menace to ship- 
pers and carriers alike. [It need not be, if the Commission would enforce the 
law.] It is injurious to sound public transportation, and promotes discrimina- 
tion between shippers and threatens existing rate structures. [If it does, the 
fault lies with the Commission, rather than with Congress.] It was to curb 
such practices that part II of the Interstate Commerce Act was enacted. [And 
it should be enforced. | 

“The Commission has found that it is most difficult effectively to cope with 
this problem under the present provisions of the act. [Why should that be? 
But, again, even if it be so, how would changing the act make it less difficult ?] 
It is therefore urged that section 203 (a) (17) be amended, as recommended, so 
as to spell out more clearly that anyone who purchases, transports, and sells 
property for the purpose of fostering a highway transportation business is engag- 
ing in a public transportation service and shall be deemed to be a common or 
contract carrier by motor vehicle. [That would not be clear. It could only sub- 
stitute new confusion for the present clarity, and new harrassment of legitimate 
business and industry.] It is believed that enactment of the proposed measure 
would be of substantial aid in correcting the abuses which have arisen in the 
name of private carriage and in carrying out the national transportation policy 
declared by Congress. [What possible sound reason could there be for any such 
belief? We submit there is none.] It is not intended that the proposal should 
in any way interfere with legitimate private carriage.” [The committee can best 
prevent such interference by rejecting amendment of the statute and calling 
upon the Commission to enforce it.] 

The new subsection 203 (c) proposed by the Transportation Association of 
America, with changes suggested in the statement of the Chairman of the Inter- 
state Commerce Commission, is more of the legalistic obfuscation which threat- 
ens the simple, realistic, common sense primary business test established under 
the present provisions of the act. 

That proposed new subsection, providing that “no person shall engage in any 
transportation business for compensation,” etc., like the proposed new subsection 
203 (c) provided in the bill S. 1384, providing that “no person shall engage in 
any transportation for compensation,” ete., would directly invite a renewal of 
litigation to establish the now discredited compensation test. 

The Private Truck Council of America, Inc., on behalf of nontransportation 
businesses of all kinds engaging in legitimate operation of trucks in their own 
business, is unalterably opposed to all such proposals for amendment of the 
Interstate Commerce Act, and respectfully submits that they should be rejected 
by this committee. 


92433—57——-13 
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Ex Parte MC~46 
RECOMMENDATIONS RE LEGISLATION—Moror CONTRACT CARRIERS—A CHRONOLOGY 


1958 

On December 18, 1953, a petition was filed by Contract Carrier Conference, 
American Trucking Associations, Inc., seeking institution of an investigation 
relative to the need for legislative amendments affecting contract carriers. 


1954 

Acting on the above-mentioned petition, the Commission issued an order insti- 
tuting “inquiry,” as Ea parte MC-46, into manner and method of perform- 
ance of service by contract carriers relative to changing definitions, etc. 

On November 1, 1954, in its 68th annual report (p. 97), the Commission noted 
that: 

“Some of the long-range problems involving regulation of the Nation’s motor 
carriers which we discussed in our last report received continuing consideration 
during the year. One of them involves determination of the line of demarcation 
between (1) contract carriers and common carriers * * *.” 


1955 

In its 69th annual report of November 1, (p. 92), the Commission said that 
“The question of a line of demarcation between common and contract carriers 
has progressed through the lower courts and awaits action in the Supreme 
Court.” (This became the Contract Steel case, 350 U. 8. 409.) 

By its legislative recommendation No. 19 in the same report, the Commission 
recommended “that section 209 (b) be amended sv as (1) to empower the Com- 
mission to limit the person or persons and the number or class of persons for 
which a contract carrier by motor vehicle may lawfully perform transportation 
services, and (2) to provide that motor contract carrier permits may be issued 
only upon a showing that existing common carriers are unwilling or unable to 
provide the type of service for which a need has been shown.” 

The caption of the Commission’s legislative recommendation No. 23 reads as 
follows: 

“We recommend that section 218 (b) be amended so as to provide that the 
minimum rates, fares, or charges of contract carriers by motor vehicle shall 
not be lower than the rates, fares, and charges of competing common Carriers 
for the same service, plus reasonable additional charges for any special serv- 
ices, privileges, or facilities, furnished by the contract carrier, except upon a 
showing of special circumstances.” 

In its letter of December 22, 1955, to Senator Magnuson enclosing a com- 
mentary on S. 1920, the Commission (p. 2) said “We are in favor of the recom- 
mendations of the advisory committee with respect to redefinition of private 
and contract carriers by motor vehicle (with suggested modifications) * * *.” 

The commentary, pages 33-43, and 54-61, expresses the Commission’s views 
respecting the contract carrier legislative proposals made by the advisory com- 
mittee. 


1956 

January 20 was the date of the Commission's brief order discontinuing Er 
parte MC—46. That order said: 

“The statements containing data, views, and arguments concerning the mat- 
ters involved in this proceeding, filed by interested persons in response to our 
order of February 15, 1954, having been considered in making recommendation 
to the Congress regarding action upon bills S. 1920 and H. R. 6141, and there 
appearing not to be any need for hearings or the filing of replies to such state- 
ments ; 

“Tt is ordered that this proceeding be, and it is hereby, discontinued.” 

The Commission’s 70th annual report of November 1, while making no com- 
ment on Ex parte MC-46, does affirmatively embody legislative proposals ex- 
pressing the Commission’s views on the subjects embraced within the contract 
carrier petition initiating that proceeding. 


Mr. Epmwonpson. Attention is respectfully directed to the fact that 
the Motor Carrier Act, which is now known as part IT of the Inter- 
state Commerce Act, was passed by the Congress in 1935. Between 
that date and 1951, the proper construction of section 203 (a) (17) was 
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the subject of controversy before the Commission and the courts, a 
period of approximately 16 years. 

As a result of the efforts and time devoted to the subject, we now 
have a clearly defined rule to follow. That is the so-called primary- 
business test which is the law today. 

Senator Magnuson, in a speech to our organization last. year, which 
was inserted in the Congressional Record for Thursday, February 23, 
1956, by Senator Smathers, stated, and properly so, as he understood 
the law, the primary-business test under the present statute is a simple, 
commonsense rule under which— 

You’re a regulated, for-hire carrier if you’re really engaging in the trans- 
portation business as such, but not if you’re operating trucks only as a bona 


fide incident to your own nontransportation enterprise. Which of these you are 
doing is to be determined from the total facts in each case. 


That is the test which all of us, lawyers and laymen, can under- 
stand. Naturally there will be some borderline cases, as there would 
have to be under any conceivable test of distinction, but this test 
it has been demonstrated, will place all types of truck operations 
clearly in one category or another with minimum need for litigation. 

Of course, that test, like any test, must be adequately enforced and 
we submit that the answer to the alleged problem which S. 1677 has 
been offered to meet is not a legislative answer at all, but rather 
proper enforcement of the present statute. 

It goes without saying, in these times when businessmen must 
operate in a complex economic atmosphere at best, that any stabilitv 
that can be achieved in the rules by which they conduct their affairs is 
most highly desired. Here we do find, as the law stands at the moment, 
a stable situation in a very important and vital phase of those affairs, 
a phase which cuts across nearly all types of private industry. 

We do not intend to place all emphasis on stability, important 
though that factor may be. We also submit that the primary-business 
yardstick applies with a degree of fairness, equity, and clarity far be- 
yond any other test that has been brought up during the long argu- 
ments advanced while the matter was before the Congress, the Com- 
mission, and the courts. 

To subject private businesses to the truck safety regulations promul- 
gated by the Interstate Commerce Commission is certainly proper 
and such is being done. However, it is is evident by the law itself 
that Congress never intended to subject them to the same regulations 
as “common carriers” and “contract carriers” as those terms are also 
defined in the act. 

The point of contention has been who should and who should not be 
classified as a “private carrier.” From the beginning, back in 1935, 
the common and contract carriers have consistently waged battle to 
the end of establishing interpretations which, in effect, would prac- 
tically eliminate the right of industry and business to operate its own 
trucks, 

This would have been achieved had the Commission and the courts 
gone along with the concept of the “for compensation test” so urgently 
proposed in the Schenley and Lenoir cases, as well as in others. 

The battle continues. Having lost out in the 16-year contest to 
accomplish their purpose under the law as now written, the only 
course left open to the opponents of private carriage is the Congress 
of the United States. Amendments to the act are now being advanced, 
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some innocuous enough on their faces, but all of which, if passed, would 
serve to reopen the questions now laid to rest. 

The mere fact that Congress has amended any section permits such 
a reopening on the theory that changes in existing interpretations were 
intended. Certainly, that will be the argument put forth. 

Currently, the amendment being pressed is one intended to eliminate 
the made abuse of buy-and-sell operations. It is claimed that this 
is the device by which fringe operators seek to hide what is actually a 
forhire transportation arrangement behind the definition of private 
carrier. 

By going through the motions of purchasing the commodity they 
are hauling and then selling it at the end of the line, it is said they 
seek to disguise the very evident fact that they are merely hauling for 
hire. We question the claims that there are any great number of 
cases of such buy-and-sell operations. 

Senator Purrett. May I interrupt a moment. But, would you feel 
that where there were such cases, few as they might be, that they 
ought not to continue. 

Mr. Epmonpson. There is no doubt at all they shouldn’t continue, 
but may I refer to certain cases Chairman Clark referred to this 
morning by way of illustration ? 

Senator Purreiy. Yes. 

Mr. Epmonpson. First he mentioned the situation of a dealer in 
pinto beans who would deliver his own products to his own customers, 
then on the back haul would buy soda ash and sell that to customers 
already selected in advance. We respectfully submit it would be 
evident to any enforcement agency or any court before which it might 
be brought, that the dealer in pinto beans didn’t buy the soda ash for 
his own purpose. Now, if he were going to use soda ash for his own 
purpose in his own plant he could so demonstrate but it would be 
obvious to all that he wasn’t going to use it here. This would be an 
instance where the distinction was clear. 

Senator Purreti. That or other like cases. 

Mr. Epmonpson. Yes. 

Senator Purrett. Where they actually buy to dispose of by sale at 
the end of their run. 

Mr. Epmonpson. Yes, sir; and it can be proved by the nature of 
their business that they are in what they are doing. 

Senator Purre.y. So there is no question in your mind as to the 
need for seeing that there is some regulation enforcement in that area? 

Mr. Epmonpson. No, sir. I stand corrected 

Senator Purtretu. I am not trying to put words in your mouth, I am 
just trying to get your thinking. 

Mr. Epmonpson. Yes,sir. The question is one of enforcement. We 
say that the act is clear enough to make these distinctions as it now 
stands. 

Senator Purrett. But would there be any objection to making it— 
I wondered what your thinking was—do you object to making it per- 
haps clearer so there will be no need then, or rather so that enforce- 
ment could be followed with less question ? 

Mr. Epmonpson. Mr. Chairman, our position briefly stated, is this: 
We only have a question of enforcement. The litigation, 16 years in 
length, has very clearly set up what the law is. Now, all we have to 
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do is enforce it. We also say from the private carrier standpoint 
that after having fought this battle through the courts for 16 years, 
now we would like to maintain the status quo because we think the 
rule is right as laid down. Any amendment to any sections—they 
are all tied together—to any sections of the law at this time, is going 
to reopen litigation, and make it less clear, instead of clarifying it, 

Senator Purrett. You are referring to S. 1677 of course. 

Mr. Epmonpson. Yes, sir. 

Senator Purrett. Now, what the proposal is, as amended by add- 
ing the following proviso, in this: 

Provided, however, That any person who purchases, transports, and sells 
property for the purpose of fostering a highway transportation business is en- 
gaging in public transportation service and shall nevertheless be included 
within the terms common carrier by motor vehicle or contract carrier by motor 
vehicle. 

Are you fearful that the words there will be stretched to cover 
cases you feel ought not be covered ? 

Mr. Epmonpson. We think the statutes are clear as they stand. 
The thing we principally object to is that by amending these defini- 
tions as they now read, all these questions which have been so 
thoroughly litigated up to date will be reopened and we will have a 
long period of strife and stress to go through, without any particular 
results, because these cases, we still say as I have said in my state- 
ment, these buy and sell cases—we don’t think there are many of 
them—now, of course, there might be some fringe situation where 
some doubt would creep in, but in the main every case that can be 
presented presents a problem of enforcement under the present stat- 
ute as now written. 

Senator Purreii. Well, doesn’t this read in a manner that would 
make me believe anyway that it conforms to your own thinking. It 
says any person who purchases, transports, and sells property. 

Mr. Epmonpson. Yes, sir. 

Senator Purre.n. That is purchases, transports, and sells. 

Mr. Epmonpson. As I said a minute ago, Mr, Chairman, we say 
that some of these amendments on their faces are apparently in- 
nocuous, but as you well know, the rule of judicial interpretation al- 
ways comes into the picture whenever a statute has been changed, as 
to why it was changed. We say the statute as written is clear enough, 
particularly as interpreted by the court. 

Therefore, please don’t amend it and reopen Pandora’s box of 
troubles for us again. 

Mr. Quintan. May I say something there ? 

Mr. Epmonpson. Yes. 

Senator Purreii. Would you first state your name. 

Mr. Qurintan. William A. Quinlan, special counsel for the Private 
Truck Council of America. We are the burned child who fears the 
stove, Mr. Chairman. We went through this litigation, Mr. Chair- 
man, and it is almost inconceivable as to the lengths to which for-hire 
carrier representatives will go in seizing upon a phrase, a remote 
aspect of any of these provisions in order to urge that in some part, 
more or less, the right of private truck operation be cut down or inter- 
fered with. From the experience in that litigation with, I will say 
advisedly, the presposterous interpretations which were attempted to 
be placed upon the law, and I believe the members of the three-judge 
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statutory court considered them preposterous and said virtually as 
much in the oral argument, we fear the change of even a comma, 
Mr. Chairman, because we are convinced that any change, however 
innocent it might seem, is bound to have the result of reopening the 
whole question of what these provisions mean. We have great — 
for the gentlemen representing the for-hire carrier interests. They 
are able, they are ingenious, they are well-financed, and this is a vital 
thing to them, this regulation, and they can well afford to relitigate 
the whole question, if there is any basis for arguing that since Congress 
made some change in the language it must have meant some change in 
the intent. 

Senator Purrett. You may proceed, Mr. Edmondson, unless the 
Senator from Texas has some question at this point. 

Senator YarsoroueH. Mr. Chairman, I would like to ask a question. 

Senator Purreti. You may, of course. 

Senator Yarsoroven. Mr. Edmonson, you are appearing as I under- 
stand it, on Senate bill 1677 ? 

Mr. Epmonpson. Yes. 

Senator YarrorovuenH. Or all of the bills? 

Mr. Epmonson. Well, there is one other. 

Senator YarsoroucH. Do I understand you to oppose the enactment 
of any of this legislation ? 

Mr. Epmonpson. S. 1677, yes, plus another section that will be men- 
tioned, the proposed new subsection 203 (c) which is clause 2 of Senate 
bill 1384. 

Senator YarsoroucH. Do you object to the legislation that would 
clarify the status of contract carriers as distinguished from purely 
private carriers such as you represent ? 

Mr. Epmonpson. Yes, sir; because, Senator, of what Mr. Quinlan 
has already stated very well. We are protesting anything which in 
our opinion will affect the definition of private carrier, and you see 
these three definitions, common carrier, contract carrier, private 
carrier, refer to each other and interrelate. I am repeating a little bit 
now. 

Of course, the whole thing is that after we have fought these ques- 
tions through the courts, through the Commission, for 16 years, we feel 
that a true and proper decision and construction of the law has been 
obtained. 

We don’t want to amend anything, not. even, as Mr. Quinlan has 
said, a comma, that we would consider as changing in the minds of 
any court before which this question may subsequently come, the con- 
struction that the Supreme Court has now placed on it, or rather the 
three-judge Federal district court as affirmed by the Supreme Court, 
in the Lenoir, Schenley, Brooks Transportation cases. 

Senator Yarsoroueu. I just wanted you to clarify your position. 
That is all, Mr. Chairman. 

Senator Purrert. Thank you. You may proceed, Mr. Edmondson. 

Mr. Epmonpson. We question the claims that there are any great 
number of cases of such buy and sell operations. To the extent that 
such a practice might actually be engaged in, it would be reprehensi- 
ble, an obvious subterfuge and clearly illegal under the law as it 
stands. Carriers, if any, engaged in such practices should be prose- 
cuted. All legitimate private truck operators join the common and 
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contract carriers in urging that this be done. As has been repeat- 
edly, said, however, this, where it might exist, presents no case requir- 
ing legislative remedies—rather, it is one of enforcement and enforce- 
ment only. 

And, of course, that is what we have been talking about. 

Those who have been proposing legislative changes to meet the 
alleged buy-and-sell problem have been repeatedly challenged to pro- 
duce a single case that cannot be soundly classified as either for-hire 
or private truck operation by applying the provisions of the present - 
statute pursuant to the primary business test. 

If it be said that such enforcement presents difficulties because of 
lack of personnel or other reasons, it certainly does not follow that 
those difficulties will in any way be alleviated by amending the law. 

The law is clear. In order to be classified as a “private carrier,” 
the “primary business” test must be met. Anyone attempting to place 
himself in that category without meeting that test should be stopped 
by enforcement action and we again submit that the determination 
of the type of operation meeting that test is no problem of any mag- 
nitude under the rules which have now been laid down. 

If this were not true, the Private Truck Council of America would 
itself join in the request for additional legislation. Its members would 
be vitally interested in eliminating any illegal activities conducted by 
parties who might improperly claim to be private carriers. 

We are all shippers or receivers by common and contract carriers. 
We are very interested in seeing that they are properly protected 
within their own spheres of operation. We merely contend that we 
also have our proper spheres and should not be harassed and ham- 
pered within their limits. 

The for-hire carriers would undoubtedly like to see the rules set 
up in such a fashion that all transportation of either persons or prop- 
erty would be turned over to them exclusively. We don’t criticize 
their desire to better their situation, but there are many, many rea- 
sons why private carriage has an important part to play in the 
business picture. 

I mention as examples—the flexibility of shipment afforded by the 
use of one’s own vehicles with the customer appreciation and good 
will resulting from the better services venibena the opportunities 
for special handling of certain products requiring personnel trained 
in that handling—the need for special equipment, perhaps the trucks 
themselves, to transport perishable commodities having peculiarities 
of their own. 

Of course, other cogent reasons could be enumerated but that would 
labor the point, which is simply that private truck operation is defi- 
nitely a part of the business world, it fills needs which would not be 
filled were it not in the picture and it is in the public interest not to 
eliminate or interfere with it. 

All of this has been recognized. I repeat that our battles have been 
fought and our status affirmed. We are beseeching the honorable 
members of this committee to aid us by not reopening the questions 
which have been answered only after great expenditures of time, effort, 
and money. 

Senate bill No. 1677 contains the proposed amendment to which we 
are voicing objection. For the reasons given, we respectfully re- 
quest that the committee act in the negative on it. 
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We object also to clause (2) of the bill S. 1384 which would add a 
new subsection 203 (c) to the Interstate Commerce Act to provide in 
part that “no person shall engage in any transportation for compen- 
sation” by motor vehicle without a certific: ite of public convenience 
and necessity or a permit from the Commission. 

And it is that “for compensation,” that we dread. 

This would be a superfluous provision for the reason that section 
203 (a) (1) of the act already provides that no common carrier by 
motor vehicle shall operate without such a certificate and section 209 
(a) (1) already provides that no contract carrier by motor vehicle shall 
operate without such a permit. 

The effect of the proposed new subsection 203 (c), therefore, would 
be to reopen the whole controversy and battle against legitimate private 
truck operation by expressly writing into the statute a “compensation” 
clause on a basis of which the for-hire carrier interests would renew 
their contention that the primary business test is to be replaced by a 
test under which no one in any kind of business could operate trucks 
“for compensation” without leave of the Interstate Commerce 
Commission. 

Senator Purret.. Now, may I interrupt? 

As I gather from your testimony you don’t differ at all in principle 
from what these proposed amendinents would accomplish. You simply 
feel that a decision has been made. Am I correct in that? 

Mr. Epmonpson. Yes, sir; absolutely. We join the common and 
the contract carriers in the basic idea that illegitimate carriage should 
be stopped. 

We say it should be stopped. We say it can be stopped under the 
law as it is now written and that is the reason that we say it is only 
a matter of enforcement, not a change in the law. 

Senator Purrent. Then I gather that, in principle, you don’t ob- 
ject—well, I don’t want to put words in your mouth. Do you agree 
that no person should engage in transportation for compensation, 
assuming compensation is what we conceive it to be, for pay, for 
hire ? 

Mr. Epmonpson. I doubt that, because of the connotation that that 
clause might be given by virtue of the interpretations of it that have 
been urged. We don’t hold a brief here at all for anyone engaged in a 
buy-and- sell operation. We want them put out of business, too, if any 
there be. We don’t think there are as many as the contract carriers 
evidently think. If there are any, they should be eliminated. 

Senator Purrety. Well, not only the contract carriers, but ev idently 
that is how the ICC thinks from the testimony given by Chairman 
Clarke this morning. 

Mr. Epmonpson. Mr. Chairman, I know I am repeating when I go 
back so often on this, sort of like Father Divine, “Peace, it’s 
wonderful.” 

Senator Purrez. It is wonderful. 

Mr. Epmonpson. We have had this 16-year-old battle on our hands. 
We want to relax a little bit now, and we want to maintain stability 
as businessmen, the stability of operations as we are now conducting 
them, under the law, and justifiably so. 

Mr. Quinlan, here, has been through this litigation from the very 
beginning, and that is why I wanted him up here with me. He knows 
it backward, forward, and by heart. He knows the trials and tribu- 
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lations that private industry had to meet when they were battling this 
question before the Commission and before the courts, and that “for 
compensation” was the magic noose, let’s put it that way, that we 
managed to finally get away from. But we don’t want anybody— 
let’s use the words “for hire”—we don’t want any so-called private 
carrier engaged in for-hire operations. In fact, we might say this, 
and to me this is the way the law reads now: If I run a bakery, I sell 
bread, and I send my trucks out, loaded with bread, to grocery stores. 
The salesman makes his deliveries. 

At the end of the run if he wants to pick up some flour or some 
sugar or something that I am going to use in my bakery and bring it 
back to me, that is legitimate private carriage. But if he goes down to 
the end of that line, and because he has an empty truck “he picks up 
a truckload of drugs, let us say, and brings them back to sell to the 
drugstore, he should be prosecuted, and we should be prosecuted for 
per mitt ing him to do it. 

Senator Purrett. And you may feel that ICC presently has the 
machinery by which it can be done without the need for a change in 
the law. 

Mr. Epmonpson. Yes, sir. 

Senator Purretn. I think I get your thinking. 

Mr. EpMonpson. Another point. You see, this is a battle that wa 
fought out quite a number of years ago, and some of the things that 
we are saying here today, that I am saying, that Mr. Quinlan has said, 
may sound a little extreme, but they are the result of the fight that we 
fought. 

Of the present Commission—I have a note here—I believe that Com- 
missioner Mitchell is the only one who was on the Commission at that 
time. Isthat right, Mr. Quinlan? 

Mr. QuInLANn. That is correct. 

Mr. Epmonpson. I don’t believe that the present members of the 
Commission realize quite how important what you might otherwise 
call the minor objections we are advancing can be, in view of that 
history. 

Mr. Quintan. May I cite one thing, Mr. Chairman ? 

Senator Purrett. You may. 

Mr. Quintan. The Chairman referred to being in the business of 
for-hire transportation, and receiving “pay,” I believe, was an ex- 
pression that was used. 

Senator Purretn. Well, there we get into an area again, that is 
subject to many constructions. 

“Received compensation”; it is difficult to say what it is to be for 
hire, 

Mr. Qurntan. That points up the thing we fear, Mr. Chairman. 

At the present time, the phrase, “for compensation,” is used in the 
common- and contract-carrier definitions, and it was on a basis of 
that phrase that the people who desire to restrict the legitimate scope 
of private truck operation contended, for example, in the Lenoir- 
Schenley case, that a furniture manufacturer could not deliver the 
furniture he made to his own customers. 

They contended that those words “for compensation” meant to 
receive pay, and that anyone who received compensation for trans- 
portation was thereby automatically a common or a contract carrier. 
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Now, that carried to its logical extreme, meant that, in the Lenoir 
case, because a furniture manufacturer made a charge to his customers 
for delivering the furniture he sold to them, he was operating “for 
compensation.” They said that should be the test, rather than the test 
of his primary business. Carried further, the argument, in effect, 
was that if a manufacturer or a distributor of goods even so much as 
had a difference in his price between his plant or warehouse and a 
delivery price, that that meant he was transporting for compensation 
and therefore unlawfully. 

It went further to the effect, and here is where we entered the 
extreme realm of absurdity, that anyone who so much as reflected 
the costs of operating his own trucks in determining his price struc- 
ture was operating for compensation. 

The courts saw the absurdity of that, the three-judge court, after 
the Commission did so, and said, in effect, the phrase “for compensa- 
tion” in the present law doesn’t mean that at all, but was merely a 
convenient phrase that Congress used in referring to “for hire” 
transportation. 

But, Mr. Chairman, if we have the phrase “for compensation” writ- 
ten into this act in another context, for example, in a provision that 
says directly “no one shall transport for compensation,” and so on, 
we are convinced that the litigation will be renewed, and I think 
we have good reason, in view of the extent to which those arguments 
were carried before the Commission and the court previously. 

We have, incidentally, copies, of our briefs in the Lenoir case and 
the Schenley Distilleries case, and those two cases as combined before 
the district court, should you wish to receive them for your corre- 
spondence file. 

Senator Purrett. We are somewhat familiar with them, and prob- 
ably we have them on file, but rather than find later that we haven’t, 
we will mark them “Exhibits 6, 7, and 8,” and have them available 
for the committee. 

You may proceed. 

Mr. Epmonpson. All right, sir, I am through, almost. The effect 
of the proposed new subsection 203 (c) therefore would be to reopen 
the whole controversy and battle against legitimate private truck 
operation by expressly writing into the statute a “compensation 
clause on a basis of which the for-hire carrier interests would renew 
their contention that the primary business test is to be replaced by a 
test under which no one in any kind of business could operate trucks 
“for compensation” without leave of the Interstate Commerce Com- 
mission. 

Also, that “compensation” would include making a charge for 
delivery of one’s own products, or even a difference in delivered price 
as compared to an f. o. b. plant price, or even so much as reflecting, in 
one’s determination of prices for his own products or services, the 
costs of operating his own trucks to move his raw materials or deliver 
his own products. The proposed new subsection 203 (c), in other 
words, would be a wide-open invitation to a repetition of the unsuc- 
cessful efforts in the litigation preceding the Brooks Transportation 
decision to secure an interpretation of the statute which could ulti- 
mately result in the virtual elimination of operation of trucks in and 
by all kinds of private enterprise whether manufacturing, wholesal- 
ing, or retailing. 
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Similar objections apply to the amendment which we understand 
has been or will be offered by the Transportation Association of 
America. 

Thank you for your consideration and courtesy in hearing me. 
And I thank you, particularly, for taking me out of turn and letting 
me go home. 

Senator Purrett. We are very happy to have you. I would like 
to make it clear to those witnesses who have not appeared before com- 
mittees before, that the lack of other members in no way indicates 
Jack of interest of the subcommittee on the subjects we are considering. 

But we do have situations arise where there are conflicting meetings. 
I can assure the witnesses appearing here that their testimony is 
available to the other members of the subcommittee, and beyond ques- 
tion will be studied, as will be the testimony given here today. 

So don’t feel, because there are no other members here, that there is 
lack of interest in the testimony you give. 

Have you any questions, counsel ? 

Mr. Barton. Just one, Mr. Chairman. 

Chairman Clark pointed out this morning the difficulty of having 
the courts following the findings in the Brooks Transportation case, 
and the Lenoir case. I would like to know what you think about 
having that incorporated into the statutory law so that it will be clear 
for all courts that this is the law enacted by Congress and not an 
interpretation of it by the courts. 

Mr. Epmonpson. Let me see, sir, if I follow you. Do you mean to 
incorporate the primary business test into the law itself? 

Mr. Barton. Yes. 

Mr. Epmonpson. Now, personally, my reaction to that would be 
negative still, even though that seems to be a rather ridiculous attitude 
to take, because we are wholly in accord with the primary business 
test, but we say that the law as it is written has now been clearly inter- 
preted. The only point of disagreement that I would have with 
Chairman Clarke on that is that there is any marked uncertainty in 
the way the law and the decisions should be interpreted. Now, as 
long as we are all human, there is probably going to be room for dif- 
ferences of opinion. But this is about as clear a rule as there could 
posisbly be. We are just afraid that if what you suggest be done, 
that that be incorporated into the statute, that the very fact that 
Congress has amended its law would indicate a change of interpreta- 
tion. 

Senator Purrei.. It wouldn’t follow that that would be so. 

Mr. Epmonpson. No, sir; it is the danger we fear. 

Senator Purrett. As a matter of fact, you know a report accom- 
panies every bill reported out, and we find it in our work necessary 
at, times to be very specific in that report as to congressional intent, 
so there isn’t too much of an area for disagreement in interpretation. 

Mr. Epmonpson. No, sir; in one of these exhibits that we submit, 
and I will have to ask Mr. Quinlan which one it was, where the leg- 
islative history is set forth. Would you take over on that? 

Mr. Quintan. The briefs before the Commission, Mr. Chairman, 
in the Lenoir and Schenley cases have appended to them a legisla- 
tive history of the present act, but may I say that, in my opinion, 
having been through all of this litigation, Mr. Chairman, the law 
could not be more clear than it now is, in the light of the decision 
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of the Commission in the Lenoir and Schenley cases, and the de- 
cision of the special statutory three-judge court affirmed by the Su- 
preme Court of the United States, so that nothing good could be ac- 
complished by making a change, in my judgment ; and the change, 
any change, would be certain to raise a question of intent, and I feel 
that we are practically certain to have litigation as the result of any 
such change, even though we could write it ourselves, Mr. Chairman. 

Senator Purrenn. And still it would appear from the testimony of 
Chairman Clarke this morning that this he feels would strengthen 
their position, and you agree with them on their position; is that 
correct ? 

Mr. Epmonpson. Yes, sir; we agree with them on their position 
about the buy-and-sell, but we don’t agree with the remedy. We say 
the remedy is one of enforcement. They say the remedy is one of 
legislation. 

Senator Purreiy. Well, legislation which would permit them to 
better enforce. 

Mr. Quintan. We do not agree with that, Mr. Chairman. We 
couldn’t disagree more strongly, that it will be of any assistance to 
the Commission in enforcement, because no one of the amendments 
that has been proposed would make enforcement any easier in our 
judgment, and no one has been able to show us that it would. 

Moreover, with the greatest respect for the members of the Com- 
mission, we feel that it may be of significance that only one member 
of the present Commission is familiar with this litigation. We do 
not believe the others have been made sufficiently familiar, and we 
do not believe they are sufficiently aware of the delic acy of this leg- 
islative language which we encountered in the litigation. 

Senator Purrety. Well, of somnaing that may be, but the history of 
the litigation is available to them. I don’t know whether they pur- 
sued it or not, but I don’t know that they haven't. 

Mr. QUINLAN, Well, it is an honest difference of opinion, Mr. 
Chairman. We are convinced, if the members of the Commission 
would adequately study the history of the legislation, they would 
have the same opinion as ours. 

Mr. Barron. Your opinion, then, is to leave well enough alone. 

Mr. QuIntan. Yes, sir. 

Mr. EpmMonpson. Absolutely. 

Senator Purrert. Somebody might disagree as to whether it is 
well enough or not. I don’t say that it is. Thank you very much. 

Mr. Epmonpson. Thank you, Mr. Chairman. 

(A letter subsequently received by the committee is as follows :) 

AMERICAN BAKERS ASSOCIATION, 
Washington, D. 0. May 8, 1957 
Hon. Georcr A. SMATHERS, 
Chairman Surface Transportation Subcommittee of Senate Interstate 
and Foreign Commerce Committee, Senate Office Building, Washing- 
ton, D. C. 

DeAr SENATOR SMATHERS: The American Bakers Association wishes to go on 
record with your subcommittee in support of the testimony presented yesterday 
by Mr. Frazor T. Edmondson, chairman of the legislative committee of the Private 
Truck Council of America, in which he opposed any change in the definition of 
private carrier in the Motor Carrier Act. 


Enclosed is a copy of a resolution adopted by the board of governors of the 
American Bakers Association on this subject, which, together with this letter, 
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we would like to have made a part of the record of the hearings before your 
subcommittee. 
Your cooperation is greatly appreciated. 
Respectfully, 
JosePpH M. Creep, Counsel. 


[Bulletin No. 848] 


RESOLUTION ON PRIVATE CARRIERS ADOPTED BY BOARD OF GOVERNORS OF AMERICAN 
BAKERS ASSOCIATION, APRIL 18, 1956 

Whereas private motor carriers are a necessary part of the distribution sys- 
tem in the baking industry ; and 

Whereas such carriers are essential to the carrying on of the functions of man- 
ufacturing and distributing bakery products ; and 

Whereas such private motor carriers have not been considered subject to ICC 
control, except for safety purposes; and 

W hereas such exemption from control has been considered desirable by Con- 
gress and the Commission, and has been sustained by the United States Supreme 
Court because such use of carriers is ancillary to the primary business of man- 
ufacturing bakery products; and 

Whereas the assumption of control for purposes other than safety would seri- 
ously interfere with the distribution of bakery products: Now therefore, be it 

Resolved, That the board of governors of the American Bakers Association go 
on record in opposition to any legislative proposal or administrative interpre- 
tation which would have the effect of departing from the so-called primary 
business test in determining whether such control should be imposed or exer- 
cised. 

Senator Purre.L. The next witness is Mr. Earl Oren, president of 
the Dart Transit Co., of St. Paul, Minn., and I again want to thank 
the gentlemen who were sc heduled to be here prior to these gentlemen 
w ho. have yielded so these gentlemen could get back to their homes. 

I also want to state that we do have a meeting at 4 o’clock sched- 
uled, a subcommittee meeting. How long are you going to be? 

Mr. Oren. I have about 8 or 9 pages. 

Senator Purre.y. I would say then, to save time, that we are going 
to recess these hearings or adjourn them at about 4 o’clock, because we 
have a subcommittee meeting, at 4 o’clock. 

I simply tell you that so you won’t be held up hoping to be heard 
today. There will be hearings tomorrow. If Senator Smathers is 
here at 4 o’clock we will be able to announce that there will be hear- 
ings tomorrow. In any event, there will be hearings tomorrow after- 
noon, 

I believe at 10:30 we can reconvene, but Iam not sure. I shall have 
to wait until I consult Senator Smathers, who will be here at 4 o’clock. 

I am sorry, I understand that there will be no hearings tomorrow 
morning, because we have an executive session of the full committee. 
So hearings will be resumed at 2: 30 tomorrow afternoon in this room. 

You may proceed, Mr. Oren. 


STATEMENT OF EARL 0. OREN, PRESIDENT, DART TRANSIT 
CO., OF ST. PAUL, MINN. 


Mr. Oren. My name is Earl O. Oren, and I am the president of 
Dart Transit Co., of St. Paul, Minn., a contract carrier with “grand- 
father rights.” T appear to oppose S. 1384 and H. R. 5123, and to 
urge that if any legislation of this general character is passed it be in 
a different form. 
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I have been hearing the common carriers complaining that the con- 
tract carrier is unfair competition. It must be remembered that we 
started business 25 years ago, at the same time they did, and if the 
country hasn’t grown up enough so that we, as contract carriers, can 
still be in the field, then something has happened that I can’t quite 
understand, that the growth of the country would still permit us to be 
in business and exist without having to annihilate us. We were in 
business when they started. We were contract carriers. They have 

eneral commodities. They can haul for everyone. They can haul 
tween the territories that they serve. They surely are not limited 
in any way as to what they can do and what they cannot do. 

Senator Purreit. You are speaking of the common carriers? 

Mr. Oren. I am speaking of the common carriers. 

Now, the contract carrier, on the other hand, must have a contract. 
It is limited as to its commodities. It is limited as to its territories. 
It is limited as to shippers. It is limited in many, many ways, and 
the common carrier has no limitation whatsoever. They may haul 
general commodities; they may haul toor from. They can haul every- 
thing practically that a contract carrier can haul, and I can’t see how 
they can figure that 

Senator Purreiy. Well, is it limited as to the number of shippers? 

Mr. Oren. The common carrier is not. 

Senator Purrexu. I am talking about the contract carrier. 

Mr. Oren. It never has been, according to law, according to the 
way they granted us authority originally. There is no limitation in 
that respect. 

Senator Purreiy. I thought you stated you had that limitation. 

Mr. Oren. Limitation as to shippers, but not the number. 

Senator Purreti. Character, but not number. 

Mr. Oren. The Court decided we are not limited as to number. 
S. 1884 is the latest legislative proposal of a long line of proposals, 
the purpose and effect of which is to restrict contract carriers to the 
point of practical elimination. On its face, S. 1384 appears to be a 
relatively harmless rewriting of the definition of “contract carrier,” 
and of the section relating to contract-carrier authorization. Closer 
examination shows that the changes made by this elimination are 
the following: 

1. Contract carriers must have “continuing contracts” instead of 
individual contracts. 

2. Contract carriers may have only a “limited number” of contracts. 

3. Contract carriers must be confined to rendering a specialized and 
individual service. 

4. Contract carriers can exist only to the extent that they furnish 
transportation service “not provided by common carriers.” 

I don’t know where we are going to be if all that is put into the 
law. I don’t think we will have any room at all to expand, that is 
for sure. 

Let me try to tell you what the effects and practical consequences 
of these changes will be. Let me say first that I have been in the motor- 
carrier transportation business since the early 1930's, and that I am 
personally familiar with all types of motor carriers. Traditionally, 
the difference between a common carrier and a contract carrier is that 
the common carrier holds itself out to serve the public, whereas the 
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contract carrier serves only particular shippers with whom it makes 
individual contracts. 

The contract carrier can, and frequently does, in fact, operate as the 
transportation division of a small business. I think it is interesting 
there to refute the statements that have been made here. If I have 20 
contracts and I am limited to 2 or 3 contracts, I surely am not going 
to cut out those big contracts I have. I am going to cut out the small 
contracts I have—those who only use me 2 or 3 times a week. It is 
not going to be the big contracts I will cut out. If I have to cut it 
down to 15, I will have to cut out those who have only a small volume 
and who cannot afford to go into private carriage and who like and 
choose contract carriers. 

The flexibility and responsiveness to schedules and particular busi- 
ness demands of many businesses make it difficult or impossible for 
them to use common carriers to meet their transportation needs. The 
large business can, of course, set up its own system of private carriage. 
However, the small or growing business, and even many businesses 
that are not small by ordinary standards, must rely upon contract 
carriers to enable them to get their products to the market and to get 
materials and supplies into their plants. Also, many large businesses 
find it more efficient, economical, and desirable to utilize contract 
earriers rather than trying to engage in the transportation business, 
as well as in their own branch of industry. 

And there again it is a matter of their choosing. If they elect 
to use contract carriers, this different mode, it seems to me, it should 
be within their realm to choose. They are trying to say to the shipper: 
You have no choice. You take what we give you; you take what we 
have, and that is the end of it. 

That is what they are trying to legislate. We have been in business 
for a long time, and we still are in business, largely because the ship- 
pers have chosen to use us, and they have been given that choice, the 
same as they are given the choice of private carriage. 

Although the ‘traditional difference between common and contract 
varriers has been this matter of a general holding out to serve the 
public as against a special service rendered to particular businesses, 
the Interstate Commerce Commission over the years has also built up 
a series of precedents in which it has held that contract carriers must 
be specialized as well as limited to serving individual shippers. And 
we have been limited. We have been limited by interpretations, by 
rules, by regulations, until today we can haul one way without com- 
pensation for return, and we can haul only special commodities, and 
we must haul them according to their intended use, end it is getting 
to be a problem to know when you are in business legally and when 
you are not in business legally. 

The Commission has also attempted to hold that the number of ship- 
pers that may be served by a contract carrier should be limited to a 
relatively few, but the United States Supreme Court has held that 
the Commission is not authorized to impose such a limitation upon 
contract carriers (U/. S. v. Contract Steel Carriers, 76 Sup. Ct. 461). 

In other words, what we had in 1930 and 1935 we no longer have. 
They don’t seem to like the way the courts are interpreting what 

ou wrote in 1935. That isn’t quite the interpretation they put on 
it. They want a new one. The first important effect of this legisla- 
tion would be to reverse this decision of the Supreme Court, and not 
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only permit but require the ICC to limit the number of shippers 
that might be served by a contract carrier. In view of the attitude 
of the Commission toward contract carriers, there can be no ques- 
tion that this authority would be exercised drastically so that no con- 
tract carrier would be permitted to serve more than a very few ship- 
pers. 

Senator Purrett. What do you predicate that opinion on? 

Mr. Oren. Well, we made application for conversion to common 
carrier, and in order to do so we had to prove convenience and neces- 
sity as though we were a new carrier. Protests came in from all of 
the common carriers. They didn’t seem to want us as a common car- 
rier, and they gave us the impression that they didn’t like us as a 
contract carrier. So we thought, all right, all right, we will become 
a common carrier, one of you, and maybe you will like us better, but 
it didn’t seem they had room for us there. They protested us vigor- 
ously. 

Senator Purrett. You heard the testimony this afternoon. You 
heard the testimony of a member of the Commission here, or a repre- 
sentative of the Commission, of their intent, if this did become law, 
to permit the contract carriers to be certified, where they conformed 
in every other respect with the requirements for contract carriers. 

Mr. Oren. That is very vicious. This conversion principle only 
enables us to convert and perform services which are only a small 
segment of what the common carrier can do. The common carriers 
have said this. Selective rate cutting is what they are opposed to in 
the Weeks report. They surely know what it means, because they 
have been talking so much about it, and if we, as contract carriers, 
can only haul canned goods between St. Paul and Chicago, and they 
can haul steel and all other commodities, it surely is not going to be 
difficult for them to establish rates on those limited commodities we 
can haul, and put us out of business inside of a year, or less than 
that. At least we know we are going out of business, and it is only 
a matter of time, because they establish different rate structures. 

Senator Purreti. You feel you would be unable to compete with 
them because of your different rate structure ? 

Mr. Oren. We couldn’t compete. It is unreasonable to expect we 
could compete. That is what they want us to do, They want us to 
be a common carrier with limited commodities, limited territory, 
and they can go out and serve everyone and anyone and they can 
establish their rates on the commodities we cannot haul at a higher 
rate, hauling these other commodities at rates which would be ridic- 
ulous, and pretty soon we would just fade out of the picture. 

A second obvious result of passing this legislation in its proposed 
form would be to put the contract carriers entirely at the mercy of the 
common carriers with respect to their existence. Over the years the 
motor-carrier industry has changed and developed, as have most in- 
dustries. A few years ago refrigerated equipment was relatively un- 
usual. When the demand for the transportation of perishable goods 
in refrigerated equipment grew to the point that it was more profit- 
able to have such equipment, then common carriers began to add such 
equipment. So, while the contract carriers originally were rendering 
specialized and individual service when they provided refrigerated 
equipment, as they did and as my company did, today the common 
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carriers can say that this is no longer a specialized service, as ene 
carriers offer such equipment—and especially as to volume, I think 
that is important. There is more business than there was 25 years 
ago when we started out. 

So this legislation will permit contract carriers to pioneer in new 
and specialized fields, and then permit the common carriers to move 
into the fields as soon as they become profitable, and oust the contract 
carriers simply by offering the same service. In the light of the 
attitude of the ICC in the past, there can be no question that the ICC 
will in such circumstances force contract carriers to withdraw as soon 
as common carriers decide they wish to offer any particular kind of 
service. 

I might add here we have made application to serve certain shippers 
who have testified they would like our service, and the Interstate Com- 
merce Commission, at seven different times, said the common carriers 
could take care of it, and we were not allowed to perform any addi- 
tional service for these additional shippers who were asking for it. 

We spent a lot of time and money, and we have done that time and 
time again. 

Senator Purrett. Was that service which the ICC disallowed since 
it was available to the common carrier ? 

Mr. Oren. Not in the same same manner as our service. One of the 
persons for whom we applied is now in private carriage. He has his 
own trucks. 

Senator Purret. Does that require refrigeration ? 

Mr. Oren. Yes; and he is operating on the return haul empty, to 
serve his own products, because he couldn’t get his frozen foods to the 
market in the manner he felt he had to, in order to expand and satisfy 
his customers. It has happened time and time again. But they hold 
there shouldn’t be any more than 1 contract; we shouldn’t serve more 
than 1 person. So I suppose they will have to have 10 different 
operators to serve 10 different people. That is probably the mode in 
which they are going to develop this contract-carrier service, and it 
isn’t efficient. 

Senator Purreiy. That isn’t the way I read the proposed legislation, 
and I don’t think it is the way you read it; is it? 

Mr, Oren. Well, I don’t know how they are going to take care of 
these shippers if they are going to eliminate the contract carrier from 

serving more than 1 shipper; and another thing that makes this 
thing very bad is a contract carrier operating 1 way without com- 
pensation for return for 1 shipper, who doesn’t have a balanced move- 
ment, isn’t going to do it very efficiently. I can tell you that. 

They may as well go to private carriage and save the 3-percent tax 
they are paying, the excise tax. Why should they hire me? I am no 
miracle man, I have to have overhead from the ICC to function. They 
don’t have to. They can go private carrier; they don’t weigh the 
3-percent tax. They get a ‘true k, and that is the end of it. It looks 
to me like they are just crowding things into private carriage all of 
the way along. I don’t think it will help. the common carriers and I 
don’t think it will help the contract carriers before we get through 
with all of this legislation. 

Without going into too much detail, the net effect of the changes 
proposed by S. 1384 and H. R. 5123 will be to provide a firm statutory 
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foundation for the virtual elimination of contract carriers by the 
Commission. 

The economic effects of such a step are certain to be harmful to the 
country. This will be an immense handicap to small business, which 
today is largely served by the contract carriers. This will tend to 
freeze the transportation pattern of the country into a more rigid 
form as the contract carriers are more flexible and adaptable to busi- 
ness needs. Finally, by eliminating another element of competition 
and economy in the transportation system, this will inevitably result in 
increasing the ultimate cost of goods to the public. 

Certainly the burden of proof of compelling necessity should be 
upon those who propose such a drastic change in the transportation 
system. Indeed, one should stop to ask: W hat are the terrible condi- 
tions which require such drastic legislation? When one asks this 
question, it soon becomes apparent that there are no persuasive reasons 
for passing this legislation. To begin with, the contract carriers, 

taken all together, are a very small p: art of the transports oe system 

of the country. Less than i percent of the total ton-miles of freight 
moved in the country annually moves by contract carrier, and it 
seems to me they can stand that after 25 years. 

Senator Purrett. Again, I just want to exprore it for the record. 
That may be true on a national basis; it could be 1 percent. But if 
you had it concentrated in certain areas it would be substantially more 
than that? 

Mr. Oren. It is pretty general throughout the country. So far it 
is less than 1 percent. As a matter of fact, the contract carriage has 
been decreasing, it hasn’t been increasing in volume in ton-miles. The 
common carriers are doing more than they were before, because con- 
tract carriage has not been explored by the Commission. It has been 
held down already, and it is very plain to see that they are not very 
friendly to the contract carriers by attempting to enact this sort of 
legislation. 

It is coming out into the open as to what they think of the contract 
carrier. Ithink by their very approach to this problem, or by attempt- 
ing to legislate this thing, it is quite plain we are not going in before 
hearings and acquire a lot of additional authority or have very much 
room for growth. 

Senator Purret,. Well, do you feel that there have been no abuses 
by the contract carriers ? 

Mr. Oren. I think they are being abused more than they are abusing. 

Senator Purrett. More sinned against than sinning ? 

Mr. Oren. There are more common carriers and they are being 
heard. The contract carriers haven’t been given a break at all. If so, 
you would have more contract carriers and less private carriage. I 
might even add I think the shipper should be permitted to ¢ hoose the 
different mode of tr: unsportation. This is a free country. The Con- 
stitution and Bill of Rights are still there. We should respect them 
a little more closely. This is a monopoly. It is a subsidized thing. 
If they can’t make money one way, they want to increase their rights. 
I think it is good to have competition. I think it is good for the 
country. 

Furthermore, although the ICC has made a good deal of fuss about 
contract c: arriers having numerous contracts, very few contract car- 
riers do have a large number of contracts. Approximately 60 percent 
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of all the contract carriers in the country have less than half a dozen 
contracts. Over 87 percent of the contract carriers in the country 
have 20 contracts or less. Out of all the contract carriers in the 
country, there are only 4 that have more than 50 contracts. 

Now, we fall into a category where we are being annihilated. A lot 
of contract carriers only have one contract. A large portion of your 
volume is handled by carriers of automobiles. Just think of all of the 
automobiles hauled by truck. That is contract. Some of them could 
be called common carriers. The words don’t mean too much when 
you get right down to it. 

Senator PurTEtt. So some testimony has indicated. 

Mr. Oren. Over 87 percent of the contract carriers in the contract 
have 20 contracts or less. Out of all the contract carriers in the con- 
tract there are only 4 that have more than 50 contracts. 

When one considers the total number of businesses to be served in 
any given field of industry, this shows clearly that contract carriers 
generally are restricting their activities to very limited fields 
individually. 

Well, we have very little choice, as a matter of fact. We were 
criticized for not serving in a broader, more general way than what 
we are. We would be in violation if we attempted to haul commodi- 
ties which we are restricted in hauling. We cannot haul them, and 
still he says we are not furnishing enough service. Just give us the 
proper right to serve more shippers and more people, or even convert 
us to common carrier under general commodities with adequate terri- 
tories and adequate commodities, and we will take that. We don’t 
want to lose what we have until we know what we are going to get. 

I am not going to be sitting back and just keeping quiet and be put 
out of business, and say now you can scamper or guess what you will 
have, we don’t know but we will think it over a while. 

Two vears from now, maybe, we will get something, and that is the 
way it has been. That is how slow it has been. You go before a 
hearing to get extension of authority, and it takes about 2 years 
before you ever get in to be heard, and get a decision. 

So far as I know or have been able to discover, there has been no 
demonstration and not even any serious claim that the contract car- 
riers pose any important economic threat to common carriers or have 

taken any substantial amount of business away from them. The pro- 
posed legislation is no more than an effort by the common-carrier 
interests to rid themselves of the annoyance of even minor competition 
by the contract carriers. And they are well organized, and, boy, they 
do spend money. E , 

I think if they take the money they are spending to get us out of 
business they would probably have enough money to absorb this loss 
we are giving them. You see, I am fighting for my very existence, 
and that is w hy I am here to tell you everything that I believe I know, 
and I have been around this thing for a long time, and it doesn’t ms ake 
sense to me, and I don’t understand why in this country, as it is under 
the Constitution and the Bill of Rights, that we should be harassed 
and denied the right to do this and denied—I think that we should 
still have a little bit of freedom, and this country originally had, 
and we will get there soon enough yet. Before we get through we will 
probably have 1 railroad and “1 contract carrier or common carrier 
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running between Los Angeles and New York, and there will probably 
be 5 of them, because that is the tendency just like your post office. 

Senator Purreti. Well, I hope that your prophecy, of course, is not 
nearly as good as your oratory. 

Mr. Oren. This has been very close to me. I am no orator. 

Senator Purrety. I can understand your feeling. I think, oe 
if I were in your position I would feel as you do. We understand 
that, and we are here to get your opinion and the effect it will have 
on your business. That is the purpose of the committee. 

Mr. Oren. That is why I came all of the way down here, and I 
spent about $500 to do so. 

Senator Purrett. And don’t feel a bit backward in expressing 
yourself, 

Mr. Oren. I appreciate your generosity. 

Whenever I have been down here they have been very kind to me. 
They have been willing to listen to me. I may be wrong, but at least 
you get to know what I think. 

Senator Purtet.. There is no question about that in my mind. 

Mr. Oren. Even though there is little reason for passage of such 
legislation as this, perhaps it might be considered by Congress if there 
were no serious objections to it. Therefore, let me tell you some of 
the objections to such legislation. 

To begin with, this legislation is inconsistent with the national 
transportation policy declared by Congress in 1940. In the act of 
nes amr 18, 1940, Congress declared the national transportation 
policy to be to provide for “fair and impartial regulation of all modes 
of transportation” in order “to recognize and preserve the inherent 
advantages of each” and “to promote safe, adequate, economical, and 
efficient service.” 

I believe that the proposed legislation is inconsistent with each of 
these objectives. In effect, the proposed legislation would legislate 
contract carriers out of existence rather than provide a fair and im- 
partial regulation of all modes of transportation. It would fail to 
recognize and would destroy rather than preserve the inherent ad- 
vantages of contract carriage. Furthermore, it would promote un- 
economical and inefficient service by limiting or eliminating one im- 
portant mode of transportation by reducing the present limited 
amount of competition in the field and by encouraging high costs 
and rates rather than lower. In this connection, I call attention to 
the report of the Senate Small Business Committee, 84th Congress, 
2d session, Senate Report 1693, which severely criticizes the ICC 
for the restrictive policies which it has followed, and calls for in- 
creased competition and lifting of restrictions in the transportation 
field rather than a tightening of restrictions. 

I think I would like to read something here that the Small Busi- 
ness Committee said : 

The grandfather rights which Congress intended established carriers to have 
were certainly never granted to Dart Transit Co. by the Interstate Commerce 
Commission. 

Now, there has been nothing done. They haven’t aimed to correct 
that. They haven’t even made a move to see if there was anything that 
could be done, and this is quite a lengthy thing that went on. It is in 
there, and you can read the whole thing. It is a whole book, though. 
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Here is a condensed form of it, though. It would be nice to read 
jt, and it was in relation to competition in the trucking field, whether 
it was essential to have a monopoly or not. ‘ 

Senator Purretu. I believe I have read it. It was issued in the 
84th Congress. ht te ; 

Mr. Oren. The second objection to this legislation is that it would 
seriously hamper the operation and development of small business. 
It would prevent even further the development of small trucking 
companies and their entry into the field. The ICC has been un- 
fairly restrictive in this area already, as is demonstrated by the re- 
port of the Senate committee mentioned above and the investigation 
upon which it is based. More important, however, by virtually elim- 
inating contract carriers this legislation would greatly handicap the 
ability of small business to compete with larger business. Larger 
businesses can either maintain their own system of private carriage 
or can arrange to get such transportation as it needs from common 
carriers at truckload rates. 

You know the common carriers are still hauling in truckload lots, 
and they can still haul truckloads as well as minimums, and they 
can hialeleo less than truckload, so they are not limited in any way. 

Smaller businesses frequently cannot make shipments with the 
frequency or in the quantities required to get efficient common-carrier 
service and, therefore, can secure efficient and economical transpor- 
tation service for themselves only by using contract carriers. 
Furthermore, in many instances common carriers do not furnish the 
service demanded even by large business with respect, for example, to 
number of pickups and deliveries on single truckloads and other 
similar matters. Contract carriers do furnish this type of service 
efficiently and economically. Limiting or eliminating contract. car- 
riers as proposed would thus seriously hurt business. 

In the third place, limiting or eliminating contract carriers would 
hinder the economic development of the country and tend to freeze 
the pattern of transportation and thus of the economy. The ICC has 
already by its attitude done a considerable amount to freeze the trans- 
portation pattern as was disclosed by the Senate report mentioned 
above. The most flexible element left in the transportation system is 
the contract-carrier element. By further limiting or eliminating this 
part of the system, the economy will be further hampered. 

In the fourth place, by limiting or eliminating contract carriers, 
competition in the transportation field will be diminished, and the 
healthy regulation and stimulus to efficiency which is furnished by 
competition will be done away with. As mentioned above, the Senate 
Small Business Committee has recommended that there be increased 
rather than decreased competition in transportation. The obvious 
purpose of the proposed legislation is to give further protection to the 
semimonopolistic position of the certificated carriers rather than to in- 
crease the efficiency of the transportation system. It seems to me that 
there is no reason at the present time in our economic history for erect- 
ing internal tariffs or subsidies for the protection of particular kinds 
of carriers. Certainly the proposed legislation is no way to secure 
increased competition or more eflicient transportation service. 

Of course, if they get rid of the contract carrier there will be no 
yardstick at all. They can have any kind of rate. It seems odd to 
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me that a truck can start out from St. Paul with two men on it and 
compete with the railroads on rates. It doesn’t show they have been 
too efficient on rates. One man can go out, and the railroads are 
complaining about competition. It doesn’t seem reasonable. 

I think we need them, and I think it is a yardstick to determine and 
show what value is and what the dollar still is in the measure of trans- 
portation. 

Fifth, the proposed legislation is grossly—you know I wouldn’t be 
quite this drastic, but they are here to put me out of business. I am 
not here to complain against the common carriers. I just want to be 
left in business. But they brought this up. I didn’t. 

Fifth, the proposed legislation i is grossly unfair to existing carriers. 
The case of Dart Transit Co., my own company, is a case in point. 
Dart is a successor in interest to several individuals, inc luding myself. 
The individual predecessors of Dart were engaged in operation as 
motor carriers some time prior to 1935, when the first Federal legisla- 
tion was enacted in this field. The pr edecessors operated as both con- 
tract and common carriers of general commodities. As was common in 
those days, relatively few records were kept. And there, again, I 
might tell you that when I made application to the ICC in 1935, I 
made application for common, contract, and brokerage, not knowing 
what they were going to grant, and I think some attorneys with the 
railroads had a good bit to say about what was given to me. 

Later I discovered it was quite a cleverly written piece, because 
it said I could haul from and to this point without compensation for 
return, and when I got to working under it, it wasn’t a very practical 
thing, ‘and the only thing that has made it good is time. I have 
waited for it, and ‘today I could probably operate with it when I 
couldn’t do well in those days with it. 

Senator Purtreti. But you did, asa matter of fact, survive. 

Mr. Oren. I have survived, but I have been selling real estate on 
the side to survive, but I want to stay in business. I don’t like to quit 
too easily. 

Senator Purtet.. I would judge that would be your nature. 

Mr. Oren. That is my nature. 

Dart is a successor in interest to several individuals, including my- 
self. The individual predecessors of Dart were engaged in operation 
as motor carriers some time prior to 1935, when the first Federal 
legislation was enacted in this field. The predecessors operated as 
both contract and common carriers of general commodities. As was 
common in those days, relatively few records were kept. Further- 
more, a number of records that were in existence were destroyed by 
fire early in 1935. When Congress enacted regulation of motor car- 
riers I made application for grandfather rights to the local staff of 
the ICC. 

Of course, they knew more about it than I did, supposedly, so I 
had no complaint. At that time I had no legal assistance and I had 
to rely upon the advice given to me by the ICC staff as to the proper 
procedure. Relying on this advice, an application was made for au- 
thority to operate as a contract carrier of packinghouse products, 
dairy products, canned goods, and certain other commodities. I was 
assured by the ICC staff that this authority would enable me to con- 
tinue operations substantially as they had been before the Motor Car- 
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rier Act, and I didn’t have any idea when I accepted this order they 
would freeze things if I made application, and a shipper wanted me 
to serve an additional commodity in an additional territory it would 
be so difficult to get it. I thought I could get it. I thought I would be 
able toexpand. That is where I was fooled. 

On February 7, 1942, I was issued a permit, MC-77055, to operate 
as a contract carrier of specified commodities between particular 
points, with no transportation for compensation on return except as 
specifically authorized. Although I was not wholly satisfied with the 
authority, relying upon assurances of the ICC staff I operated under 
this authority from 1935 until after World War Il. Beginning about 

1946 the ICC began efforts to limit the scope of my oper ations on the 
claim I was exceeding my authority. There were a number of legal 
hearings and proceedings, the details of which are not important here, 
and finally an order was issued restraining the scope of my operations. 
I have continued to operate under the permit as restricted by this 
interpretative order. 

It was pretty damaging, too. I bought about $60,000 worth of 
equipment I agreed to pay for in 2 years. Overnight I lost 75 percent 
of my business, and the creditors still wanted payments on the trucks. 
I didn’t find the Government willing to take the trucks for the taxes. 
I still had the taxes to pay. I had to borrow $5,000. That is what 
: run into. Regulation is all right, but it can be very bad, too; it 

‘an be very damaging, and a businessman, sometimes when there is 
eptlation, might be just a little fearful of putting his money out 
today. I think we should encourage people to be more safe in in- 
creasing their capital than I have been, but I am not investing more 
until I know what this is going to be, because I will run my equipment 
off its feet before I buy any more unless I know I will be in business 
when this is over, and I think just the fear of this sort of legislation is 
going to hold back progress, development, and it is just going to stop 
people from attempting to even enlarge. 

Senator Purrrert. Do you presently operate quite a number of 
trucks? 

Mr. Oren. I have 20 trailers, about a hundred thousand dollars 
worth of equipment—that is quite a bit for me. If I had the hundred 
thousand dollars today, I would probably take it and run. If the 
proposed legislation were enacted, my ability to operate would be 
further limited and cut down. It should be obvious that changing the 
name by which Dart Transit Co. is called, from contract carrier to 
common carrier, will not change its operation. However, the proposal 
contained in H. R. 5123 is to permit the ICC to force any contract 
-arrier to lose its authority or to be converted into a common carrier 
with the same commodity and point restrictions as it previously had. 

That is the part that is not fair competition, if we are going to be 
in there trying to compete on that basis. If they are thinking of fair 
competition, that surely they know is not fair competition. 

However, even though such restrictions may be appropriate and 
practical for a contract carrier, they are ins ippropriate and impractical 
for a common carrier. I can operate at a smll profit despite the re- 
strictions and limitations imposed upon me, by virtue of the ability 
to negotiate individual contracts with separate ‘shippers, so that I am 
serving their particular needs and at: the same time utilizing my own 
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equipment as efficiently as possible. However, if 1 am required to 
serve the general public subject to the same limitations I now labor 
under as a contract carrier, I will soon be bankrupt. 

Let me illustrate the problem for you. When I applied for author- 
ity, the ICC staff examined the particular records that appeared to 
be available and discovered records showing the transportation of 
commodity X from St. Paul, Minn., to Rochester, Minn.; of com- 
modity Y from Rochester to Dubuque; and of commodity Z from 
Dubuque to Chicago. Instead of authorizing me to transport com- 
modities X, Y, and Z from St. Paul to C ‘hicago by way of Rochester 
and Dubuque, my authority limits me to the transportation of com- 
modity X from St. Paul to Rochester, of commodity Y from Rochester 
to Dubuque, and of commodity Z from Dubuque to Chicago, return 
with no transportation for compensation. 

Of course, the actual permit has many more points and commodities 
specified, but this illustration shows the principle. As a contract 
carrier I can make arrangements with my shippers to coordinate truck 
movements in such fashion as to utilize equipment efficiency, give my 
shippers needed service, and still stay within the limits of this author- 
ity. It is pretty narrow authority, ‘though, I want to tell you. But 
it is better than what they are proposing. 

It is is not always easy to do this, but I do manage to do it. How- 
ever, if I were a common carrier and required to serve any shipper 
on commodity X from St. Paul to Rochester, commodity Y from 
Rochester to Dubuque, and commodity Z from Dubuque to Chicago, 
it would be impossible for me to arrange for the utilization of equip- 
ment in a sufficiently efficient manner to stay in business. 

I am sure that it is true of hundreds of other small contract car- 
riers that this legislation would in effect force them out of business 
without any compensation for the years of effort which they have 
devoted to building up their businesses and to helping the transpor- 
tation service of this country. 

Well, there is one sure thing about it, if they are serving one busi- 
ness, and that business goes out of business, they are out of business. 
Or if the shipper moves his plant, they are no longer in business, so I 
cannot see that they would be very enthusiastic about this. 

I am convinced that forcing these contract carriers out of business 
would be harmful to the public and to the economy of the country, 
and would result in higher transportation costs and less efficient 
transportation service. 

At a matter of elementary fairness, I ask that Congress protect 
my right to stay in business and to continue to furnish transportation 
service to the public in the same manner that I have been doing for 
the last 2144 decades. I also ask Congress to preserve contr: act car- 
riage as one of the important modes of transportation to be fostered 
and protected. If there should be an inclination to pass legislation 
of the kind proposed, the effect of which will be to outlaw contract 
carriers for practical purposes, I ask that either (a) contract car- 
riers with grandfather rights be exempted from the scope of such 
legislation, or (6) contract carriers in existence today be given the 
right to convert to common carriers of general commodities within 
the territory which they now serve and not subject to the strict limi- 
tations now imposed upon them as contract carriers, which would be 
impractical for common carriers. 
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Many more detailed arguments in favor of my proposals and in 
opposition to the principle of the proposed legislation could be urged. 
Basically, however, my arguments come down to these two: First, it 
is contrary to the public interest, uneconomical, and inefficient to pass 
legislation the effect of which will be to limit contract carriers so 
drastically as virtually to eliminate them from the economy; and, 
second, it is unfair and highly improper to pass legislation the effect 
of which will be to destroy the business and the means of livelihood 
of myself and hundreds of others like me who have been engaged in 
business as contract carriers for many years under the laws and 
transportation policy established by Congress itself in 1935. 

Senator Purretit. Thank you very much. There is one question 
that I wondered if Mr. Spicer would be willing to answer. Mr. 
Oren, of course, has brought up a very important point. His testi- 
mony indicates his feeling as to the impact of this proposed amend- 
ment, should it be enacted, and you do propose, or the proposal is 
made, that where the Commission may, upon its own initiative, upon 
application of a permit holder, complaint of an interested party, 
after notice of hearing, and so forth, revoke a permit and issue in 
lieu thereof a certificate—now it does, however—that certificate 
would, as has been pointed out by the witness, it would limit, would 
would it not, as a common carrier the carrying of only the same 
commodities between the same points as authorized in the permit; is 
that correct ? 

Mr. Spicer. That is correct. That section of the bill expressly so 
provides. 

Senator Purrety. So that the witness is quite correct in his state- 
ment there, and his feeling that the impact on this would be dis- 
astrous as he has expressed, of course, as a matter of opinion. 

Have you any questions ? 

We have with us now the regular chairman of this subcommittee, 
Senator Smathers, and we have with us the chairman of the full com- 
mittee. Are there any questions you wish to ask ? 

Senator Smaruers. No questions. 

Senator Purrety. We also have Senator Lausche here as a mem- 
ber of the committee. 

Senator Lauscue. No questions. 

Senator Purrett. Senator Magnuson ? 

Senator Magnuson. No, Mr. Chairman. I ask this only for in- 
formation. I am a little bit confused in the last part of Mr. Oren’s 
statement. You claim you are limited now in your scope to operate 
as a contract carrier. Why would converting you to a common car- 
rier limit you more than you are limited now ? 

Mr. Oren. We are a contract carrier. They have been limiting us 
by interpretation, by modification, by clarification, and as a contract 
carrier they say that we should only be able to haul—— 

Senator Macnuson. I understand that. How would that limita- 
tion be changed? Would you be more strictly limited as a common 
carrier ? 

Mr. Oren. We would be in competition, hauling commodity X 
only from St. Paul to Chicago, and in hauling that commodity X the 
others could haul Y and Z, and they could establish a rate on X which 
could be an arbitrary rate. 
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Senator Maanuson. Well, aren’t you assuming if you become a 
common carrier you would be just as limited in scope as you now are as 
a contract carrier ? 

Mr. Oren. Yes. We would only be permitted to do—we would not 
be a specialized service. We would be a common carrier, limited only 
to haul certain commodities in competition with those who could haul 
all commodities. 

Senator Magnuson. But you are assuming that you would be so 
limited. Why do you assume that? 

Mr. Oren. That is the way they have this thing set up. 

Senator Magnuson. But you could apply. 

Mr. Oren. Then you have to prove convenience and necessity, and 
it is an impossibility to prove convenience and necessity. 

Senator Magnuson. You are not necessarily limited, but you think 
the practical effect of the law would be that you would be limited 
as you are now. 

Mr. Oren. With 40 carriers operating between St. Paul 

Senator Magnuson. I know that. You are assuming, from prac- 
tical experience / 

Mr. Oren. It is well known. There isn’t any question about it. 

Senator Magnuson. But you do have the right under the ICC Act, 
if you are made a common carrier, to make application and to receive 
a certificate of convenience and necessity to haul more commodities and 
not be as limited ¢ 

Mr. Oren. If I can prove convenience and necessity. 

Senator Maenuson. I say you have that right. 

Mr. Oren. To apply. 

Senator Magnuson. To make application, to have a broader scope 
of your operation than you are now limited to by contract. 

Mr. Oren. But it is not the policy of the Commission. 

Senator Magnuson. Well, you say as a practical effect that is what 
would happen ? 

Mr. Oren. That is right. That is the true effect of it. That is 
the true outcome. 

Senator Maanuson. Well, that is an assumption, but you are ex- 
perienced in this business and probably your assumption is correct. 

Mr. Oren. I am pretty sure of that. I don’t think anyone who has 
had any dealings with the Interstate Commerce Commission or any- 
one who has been at all in the motor-carrier business would even at- 
tempt to deny that. I think they will concede that. 

Senator Purrrru. Are there further questions, Senator Magnuson ? 

Senator Macnuson. No. 

Senator Purtretn. Senator Lausche ? 

Senator Lauscne. As a contract carrier, you do have available the 
information of what the common carriers charge in conveying certain 
merchandise ? 

Mr. Oren. Well, I do have it, but these tariffs that they draw up 
are almost too much for me after 30 years. 

Senator Lauscur. Anyhow, that information which has been filed 
is available to you ? 

Mr. Oren. Yes. 

Senator Lausue. And you are of the opinion that what you, in fact, 
charge should not become general knowledge, and that you should be 
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permitted to continue by filing what is supposed to be the minimum 
rate which you charge to one ‘of the persons with whom you have a 
contract ? 

Mr. Oren. That is a — as to whether you want to go all out 
on regulation or not. I don’t believe that Congress should legislate 
any more than is completely necessary. Now, if you are out to protect 
the public, and that is the purpose ‘of your legislation—and they, I 
think, should come first—you don’t have to worry about these shippers 
with whom we draw these contracts. They are pretty well paid, and 
they are pretty good men who know what they are doing, and I don’t 
think that you should exactly say that you shouldn’t permit the differ- 
ent modes of transportation. WwW e get higher rates in some instances 
than probably the common carriers do. 

Senator Lauscne. But it is a fact that you are given special treat- 
ment in the way the law is written now; aren’t you? 

Mr. Oren. But it isn’t the public that is concerned. It is a shipper 
who is willing to go out and draw a contract with us. It is a shipper. 
It is people ‘who are in business, who know what they are doing. 
You don’t have to fear that anybody is going to get hurt. 

Senator Lauscne. One question further: What does the Interstate 
Commerce Commission recommend with respect to this subject under 
discussion ? 

Mr. Oren. They are asking for actual rates; they are asking us to 
file exact rates. 

Senator Lauscne. And are you of the opinion that the Interstate 
Commerce Commission is proposing that, not because it is interested 
in the public, but it is interested in the common carriers? 

Mr. Oren. I think it is interested in strengthening the common- 

‘arrier industry. We have no quarrel. I think that the common 

‘arrier needs to be st1 ‘ong, but I think sometimes competition will make 
it stronger than to have a monopoly that. is subsidized. I don’t think 
it will strengthen the common-carrier industry to have all competition 
wiped out or having everybody wiped out of the field. You see, there 
was a day of the railroads when we had things a little different. from 
what we have today. We have trucks that can go wherever the 
highways go. 

Senator Lavscur. Is there any limitation now in the law upon the 
number of contracts you may make with different. shippers? 

Mr. Oren. No; the courts have decided there is not. 

Senator Lauscur. You contract with as many shippers as you are 
able to serve with your facilities ? 

Mr. Oren. As long as we cover the territory and as long as we only 
vo over the roads that we are told we can; as long as we only haul the 
commodities, a very limited number of commodities. 

Senator Purre... Specified commodities ? 

Mr. Oren. Limited as to territory, limited as to the contract; there 
must. be a contract, limited as to shippers, even limited as to the in- 
tended use of the property. 

Senator Lauscne. Thank you. 

Senator Purrett. Of course, you know that this proposal, S. 1584, 
that we are talking about, and you have addressed yourself to, says 
the Commission may do this upon its own initiative. Now, I don’t 
know that you paid too much attention to that. 
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Upon application of a permit holder or upon complaint of an interested party, 
after notice of hearing, revoke a permit and issue in lieu thereof a certificate 
* * * if it finds that any person holding a permit whose operations on the date 
of enactment of this paragraph do not conform with the definitions of a contract 
carrier. 

Mr. Oren. The new interpretation of the contract. carrier. 

Senator Purreity. That is right. 

Mr. Oren. But that isn’t the interpretation of the contract carrier 
when the Motor Carrier Act. of 1935 was passed. I am asking to be 
defended in what I am doing under the circumstances in which I went 
into this business. 

Senator Purret.. Well, I wanted to point out that that was in 
there. You may disagree. If you were not at that time conforming 
with the definition of a contract carrier, then they may revoke your 
license. 

Mr. Oren. The new definition. There aren’t many that could con- 
form or would conform to the new definition, because I think any 
of these 3 could take on with us and say we didn’t conform in one or 
the other. Now, that doesn’t mean that the Motor Carrier Act of 
1935 permitted us to become a contract carrier, as such, under the 
Motor Carrier Act of 1935 or 1941, because it has been tested in court, 
and it has been tested all of the way through as to what the Congress 
has intended, and today, after 25 years, it is pretty well established 
as to what we can do and what we can’t, and it has been cut down, too, 
by an awful lot of rules and regulations. We don’t want it cut down 
any more. 

Senator Purreiy. If there are no other questions, I want to thank 
you, Mr. Oren, for coming here. You have added much to the infor- 
mation that we have available to us, for our deliberations. 

Mr. Oren. Thank you. 

Senator PurTe.u. I want to state here, if there are any other people 
from out of town, if you would let the committee clerk know about 
it, we will try to put you on tomorrow at 2:30, when we are resuming 
these hearings. Will you do that? 

Then the hearings are recessed until tomorrow afternoon, at 2:30. 

(Whereupon, at 4: 25 p. m., the subcommittee adjourned to Wednes- 
day, May 8, 1957, at 2: 30 p. m.) 
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SURFACE TRANSPORTATION—SCOPE OF AUTHORITY 
OF ICC 


WEDNESDAY, MAY 8, 1957 


Untrep States SENATE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, OF THE 
CoMMITTEE ON INTERSTATE AND ForeIGN COMMERCE, 
Washington, D. C. 

The subcommittee met at 2:30 p. m., Hon. George A. Smathers 
(chairman of the subcommittee) presiding. 

Present: Senators Smathers, Schoeppel, and Yarborough. 

Also present: Frank Barton, committee counsel. 

Senator Smatuers. Mr. Rothschild, we are always very happy to 
have your very able contributions to our labors. It is nice to see you. 

Mr. Roruscuip. Shall I proceed, sir? 

Senator SmarHers. You proceed, yes. 


STATEMENT OF LOUIS S. ROTHSCHILD, UNDER SECRETARY FOR 
TRANSPORTATION 


Mr. Roruscui. I am here to present the views of the Department 
of Commerce on S. 1677 and 8S. 1384, two of the series of bills which 
are the subject of these hearings. The Department. of Commerce 
has a special interest in these bills because they parallel in principle 
two of the recommendations of the Presidential Advisory Committee 
on Transport Policy and Organization. 

As you will recall, the principal emphasis of the Advisory Com- 

mittee’s report is on the need to revise two broad major areas of 
Federal transportation policy. In its letter of transmittal to the 
President, the Advisory Committee said that— 
* * * in conformity with today’s availability of a number of alternate forms of 
transport, Federal policies should be amended (1) to permit greater reliance 
on competitive forces in transportation pricing and (2) to assure the mainte 
nance of a modernized and financially strong system of common carrier trans- 
portation adequate for the needs of an expanding and dynamic economy and the 
national security. 

In connection with the latter recommendation to assure the mainte- 
nance of the common-carrier industry, the Advisory Committee pro- 
posed a number of specific actions, two of which are as follows: 

(1) Redefine a private carrier by motor vehicle as any person not included 
in definition of a common or a contract carrier who transports property of which 
he is the owner, provided that the property was not acquired for the purpose of 
such transportation. 

(2) Redefine motor and water contract carriage as being that transportation 
providing services for hire but otherwise equivalent to bona fide private carriage 
and require that actual, rather than minimum, charges be filed. 
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S. 1677 corresponds in objective to the first of these proposals. S. 
1384, insofar as it would redefine contract carriage, parallels the 
objective of the second proposal with the exception that the Advisory 
Committee’s recommendation would redefine water as well as motor 
contract carriage. 

In my testimony before this committee on April 17, 1957, on 
S. 943, I discussed the phase of the Advisory Committee recommenda- 
tion that would require contract carriers to file their actual, rather 
than minimum, charges with the Interstate Commerce Commission. 

Senator Smaruers. You might be interested in knowing that the 
committee reported that bill out today favorably, the full committee. 

Mr. Roruscuitp. Fine, sir. 

Senator Smatners. We are following your recommendations to the 
letter in some respects. 

Mr. Roruscuimp. Even with that qualification, Mr. Chairman, that 
is an encouraging message. 

Senator Swatuers. Well, we are making a little headway. We 
are taking little bites, instead of a big bite, but we are making head- 
way. Excuse me, you go ahead. 

Mr. Roruscuitp. These and other Advisory Committee recom- 
mendations were translated into legislative proposals by the Depart- 
ment of Commerce and are contained in S. 1457 which is pending 
before your committee. As I stated in my testimony on April 17, the 
Department’s purpose in submitting this legislation was to provide 
the Congress with a study document incorporating the Advisory 
Committee’s recommendations. We are not wedded to the specific 
language of S. 1457 and would be agreeable to alternative proposals, 
provided the objectives of the report would be realized. 

The term “private carrier of property by motor vehicle” is defined 
by section 203 (a) (17) of the Interstate Commerce Act meaning 
any person not included in the term “common carrier by motor vehi- 
cle” or “contract carrier by motor vehicle” who transports in inter- 
state or foreign commerce property of which he is the owner, lessee, 
or bailee, when such transportation is for the purpose of sale, lease, 
rent, or bailment, or in furtherance of any commercial enterprise. 

S. 1677 would amend this definition by adding a proviso to the effect. 
that any such person who purchases, transports, and sells property 
for the purpose of fostering a highway transportation business is 
engaging in a public transportation service and shall be included 
within the terms “common carrier by motor vehicle” or “contract 
carrier by motor vehicle.” 

The purpose of the proposed amendment is to enable the ICC to 
cope more effectively with the invasion of the for-hire motor carrier 
industry by persons allegedly operating as private carriers but who in 
actuality are public transporters. It is not unusual for business estab- 
lishments which deliver in their own trucks merchandise which they 
manufacture and sell to purchase articles at or near the point of 
delivery and transport these articles to their own terminal for sale 
to others, thereby obtaining compensation for the use of their vehicles 
which otherwise would return empty. 

To an even greater extent, however, there are certain pseudoprivate 
truck carriers who transport in both directions freight which they 
purchase only for the purpose of sale at destination. In general, 
the sale price of the merchandise is its cost, plus an amount equal to 
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or frequently slightly below the transportation charges of authorized 
carriers. 

As a result of these practices, regulated common carriers are en- 
countering increasingly severe and unfair competition. The ICC has 
repeatedly called attention to the dangers of this pseudoprivate trans- 
portation to both shippers and carriers 

In determining whether persons are “private carriers,” as distin- 
guished from “common carriers” or “contract carriers,” as defined by 
section 203 (a) (14) and (15) of the act, the Commission and the courts 
have applied what is known as the primary-business doctrine; that is, 
whether or not the primary business of the carrier is that of supplying 
transportation or whether the furnishing of such transportation is 
merely incidental to its nontr ansportation business. This principle 
was affirmed by the Supreme Court in Brooks Transportation Com- 
pany v. U nited States (340 U.S. 925). 

This Department believes that legislation in the nature of S. 1677 
is necessary and desirable to assist the Commission in overcoming the 
difficulties inherent in the definition of “private earrier of property 
by motor vehicle” now contained in the act. However, we think that 
the phrase “for the purpose of fostering a highway transportation 
business” is vague and ambiguous and would be difficult to interpret 
and administer. In view of this, we suggest that consideration be 
given to the definition of “private carrier of property by motor vehicle” 
contained in section 10 (c) of S. 1457. 

Senator Smatuers. What was that, 10 (c) ? 

Mr. Roruscuitp. Yes; section 10 (c) amends section 203 (a) (17) 
of the Interstate Commerce Act so as to define the term “private car- 
rier of property by motor vehicles” as meaning : 


” 


any person not included in the terms “common carrier by motor vehicle” or 
“contract carrier by motor vehicle” who, in a commercial operation, transports 
in interstate or foreign commerce by motor vehicle property of which he is the 
owner, lessee, or bailee, provided such ownership, lease, or bailment is not under- 
taken for the purpose of such transportation. 

This proposed definition would constitute a modification of the 
primary-business doctrine to the extent.that the application of such 
doctrine has enabled persons to transport property for compensation 
under an owner, lessee, or bailment relationship which was acquired 
specifically for the purpose of such transportation. The definition 
would not, however, nullify the primary-business test, nor would the 
definition work a hardship on legitimate private carriers. Manufac- 
turers, retailers, service establishments, and other enterprises of all 
kinds would still be able to transport their goods without difficulty. 

Senator Scuorrret. I would like to ask the distinguished gentle- 
man this question: To that extent you would modify the principle 
established in Brooks Tr ansportation versus the United States ? 

Mr. Roruscuitp. That is correct; and we would modify the pro- 
posed amendment, the amendment proposed by the Interstate Com- 
merce Commission, by including our definition of private carrier, 
‘rather than their vague and ambiguous one. In any event, provision 
should be made for appropriately franchising carriers who have been 
operating legally as private carriers under the present law, but who 
would lose their exempt status under a redefinition of “private carrier 
of property by motor vehicle.” Section 24 (b) of S. 1457 provides 
for the issuance, upon application and after investigation and hearing, 
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of a certificate or permit to any person who, when the amendatory sec- 
tion becomes effective, is engaged in transportation as a private carrier 
who is exempt but who becomes subject to regulation because of the 
amendment. 

In other words, we would add a grandfather clause to the proposal 
of the Interstate Commerce Commission. 

Senator Smarnuers. You would add a grandfather clause ¢ 

Mr. Roruscui. Yes, sir. 

Senator Smaruers. Do you have that language there? I don’t have 
a copy of your statement. 

Mr. Roruscum. I am sorry, sir. 

Senator Smaruers. Where is that language ? 

Mr. Roruscuitp. We are not proposing any specific language at that 
,0int, sir, except to say that we think a grandfather clause should be 
included. Itis in our billS. 1457, 

Senator Smaruers. S. 1457 is this bill here; that is, the big one ¢ 

Mr. Roruscuiup. That is correct. 

ee Smatruers. And that was the one introduced this year—it 

S. 1920 last year. In other words, you agree that the purpose of 
w tei is in this bill, the Interstate Commerce ‘bill, and your bill—you 
just have some recommendations as to, first, adding a grandfather 
clause, and then you believe the language i is ambiguous with the lan- 
guage “the purpose of fostering a highway transportation business,” 
and so on 4 

Mr. Roruscnitp. Yes. We think that administratively that would 
be quite difficult and that our recommendation would be an easier one 
with which to deal. 

Senator Smaruers. Now on 8. 1384, that is another ICC bill; you 
favor that, as I understand it; do you not? 

Mr. Roruscuitp. Yes, sir. May I go on with my statement ? 

Senator Smaruers. Yes; go right ahead. 

Mr. Roruscuip. 8. 1: 384, the second of the two bills in which the 
Department has a special interest, would amend in certain major 
respects the provisions of part II of the Interstate Commerce Act 
dealing with motor contract carriers’ operating authority. 

Part II of the act presently defines contract carriage as trans- 
portation which is not included in the definition of common carriage 
and is performed under individual contracts for compensation. 

S. 1384 would particularize the definition by requiring that contract 
transportation be of a special and individual nature for one or a limited 
number of persons and which is not provided by common carriers. 

The bill would also give the Commission specific authority to deny 
an application for a permit where it is not shown that existing common 

carriers are unwilling or unable to provide the type of service for 
which a need has been shown by the applicant. The bill would further 
euthorize the Commission to incorporate in permits such terms, condi- 
tions, and limitations respecting the person or persons or the number 
of the classes of persons for which the contract carrier may perform 
transportation as may be necessary to assure that the permit holder’s 
business is that of a contract carrier and within the scope of the permit. 

Senator Scuorrren. I would like to ask a question right’ there: 
Supposing you had a common carrier serving certain territory but 
wasn’t furnishing adequate service. There was common carrier serv- 
ice there, but of a very limited nature, and with the mode and extent of 
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doing business nowadays would you draw the line there that the 
common carrier had to furnish reasonably adequate and prompt 
service ¢ 

Mr. Roruscuiip. Well, later in my statement, Senator Schoeppel, 
we say that we don’t quite believe that the rules should be as stringent 
as proposed by the ICC and that it should not be necessary to make all 
of these showings in order for a person to get a contract carrier. 

Senator Scnorpren. I see. Thank you very much. I did not 
anticipate what you were going to say. I had not read the other part 
of your statement. 

Mr. Rornscuitp. The existing prohibition against the Commission 
limiting the number of effective contracts which a contract carrier 
may have under its permit would be repealed. 

Section 10 (b) of S. 1457 would redefine contract carriage in a 
similar fashion. Under this section, the definition of a contract car- 
rier would be particularized by requiring that contract transporta- 
tion is to be furnished on the basis of bilateral contracts for specialized 
or individualized transportation services equivalent to bona fide pri- 
vate carriage by motor vehicles. 

Senator Smaruers. That is your bill? 

Mr. Roruscuip. Yes, sir. 

Senator Smatruers. That is what you fellows are suggesting! 

Mr. Roruscuitp. Both of these proposals to redefine contract car- 
riage would authorize the ICC to issue common carrier operating 
rights on a “grandfather basis” to those contract carriers whose opera- 
tions do not conform to the revised definition. This provision is con- 
tained in section | (3) of S. 1384 and section 24 (a) of S. 1457. And 
because it is contained in this bill, Mr. Chairman, we thought it should 
be contained in the bill which I previously commented on. 

Senator Smaruers. Yes. 

Mr. Roruscuitp. Contract carriage by motor vehicle developed 
prior to the enactment of the Motor Carrier Act in response to the 
needs of certain shippers who could not or preferred not to provide 
their own transportation, yet required a more specialized an individual 
service than was available from common carriers. <A contract carrier 
would enter into a special agreement with a single shipper, usually on 
a long-term or individual basis, under which the carrier would pro- 
vide a service which was closely integrated to the particular needs of 
the shipper. It was the kind of service which the shipper himself 
might have provided had he so elected, and it constituted in essence 
a virtual dedication of the carrier to the needs of a single shipper, 
or in some cases, a group of closely related shippers. 

The Congress, in enacting legislation to regulate the motor trans- 
port industry, recognized this development and provided for a dif- 
ferent degree of regulation applicable to contract carriers than it pro- 
vided for common carriers. 

While today a large number of contract carriers still operate es- 
sentially in the manner described, there are some operators that have 
so many contracts that they are actually rendering services comparable 
to those offered by common carriers and, in effect, holding themselves 
out to serve any shipper willing to enter into agreements with them. 
The Commission has, on many occasions, expressed the difficulty it 
has experienced in drawing a line of demarcation between contract 
and common carriers. 
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Both common and contract carriers are public transporters in the 
sense that they furnish transportation services for hire. They differ 

rimarily in that a common carrier does and a contract carrier does not 
hold itself out to serve the general public. This distinction is recog- 
nized in the respective definitions as set forth in the act. 

The term “contract carrier” was originally defined by the Motor 
Carrier Act of 1935 as a person, other than a common carrier, who 
rendered transport service for hire under “special and individual con- 
tracts or agreements.” The word “special” was omitted from the 
definition by the Transportation Act of 1940. However, the Com- 
mission has interpreted the present definition as requir ing. some form 
of “special and individual service” different from ordinary transpor- 
tation service, under bilateral contracts covering service over a period 
of time. But the Supreme Court of the U nited States held in Con- 
tract Steel Carriers, Inc. v. United States (350 U.S. 409) — 

Senator SmarHers. What year was that case decided, just for my 
own information ¢ 

Mr. Roruscuip. 1956, sir—that the words “special and individual 
contracts or agreements” did not denote a specialized service required 
by the needs of a particular shipper, nor did they limit the number of 
contracts the carrier might have. This decision would seem to make 
it clearly necessary that the term “contract carrier by motor vehicle” 
be redefined if a definite and distinct line of demarcation is to be drawn 
between the activities of common and contract carriers. 

The redefinition of a “contract carrier by motor vehicle” contained 
in section 10 (b) of S. 1457 does not contain any limitation on the 
number of eae Ww which may be held by a contract carrier. How- 
ever, in view of the Contract Carriers Steel case, we believe it desirable 
to provide for a limitation on the number of contracts as proposed by 
S. 1384. 

The redefinition of “contract carrier by motor vehicle” contained in 
section 10 (b) of S. 1457 also does not contain any requirement that 
the transportation services of a “special and indiv idual nature” be not 
available from common carriers. 

C ommissioner Clarke, in testifying on S. 1384 yesterday, withdrew 
the Commission’s request for author: ity to deny application for con- 
tract authority unless it is shown that existing common carriers are 
unwilling or unable to provide the required type of service. 

Senator Smaruers. Would you read that again? I wasn’t here 
yesterday. 

Mr. Roruscuitp. Commissioner Clarke, in testifying on S. 1384 
yesterday withdrew the Commission’s request for authority to deny 
application for contract authority unless it is shown that existing com- 
mon carriers are unwilling or unable to provide the required type of 
service. 

We would not object to that change. However, the Department 
does not believe that the existence or nonexistence of adequate com- 
mon-carrier service should be included in the definition of a contract 
carrier by motor vehicle as one of the distinguishing characteristics 
of a contract carrier. 

Perhaps I could explain that a little more, Mr. Chairman. 

Senator Smaruers. We would appreciate it. 

Mr. Roruscuim. As we read the proposal of the Interstate Com- 
merce Commission, and then the amended position which they took 
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in Commissioner Clarks’ statement yesterday, we believe that what 
they are currently proposing is that in the definition of a contract 
carrier by motor vehicle, the existence or nonexistence of common 
carrier motor service should be included, but when it comes to 
their own procedures as to how they operate under this, they retain 
for themselves the right to cast that qualification out. 

We think, in order to be consistent, it ought to be out both places. 

Senator Sur atHuers. In other w ords, as the Senator from Kansas 
brought up, whether or not there is the availability of a common 

carrier service should not be a point in consideration ? 

Mr. Roruscuitp. They should not be able to deny the application 
of a common carrier simply because someone claims that there is 
common carrier service there. 

Senator Smaruers. Thank you. 

Mr. Roruscuiup. Does that answer your question, Senator 
Schoeppel ? 

Senator ScHorrren. Yes. 

Mr. Roruscuiip. Section 13 (b) of S. 1457 proposes to redefine 
contract carriage by water in the same manner as in the case of con- 
tract carriage by motor vehicle. Although the operations of con- 
tract carriers by water more closely approach the original concept of 
contract carriage, the competitive relationship between common and 
contract carriers in the two industries is similar. The Commission 
in general has applied the same tests in its construction of the term 
contract carrier by water as by motor vehicle. However, since the 
Commission has not recommended any change in the definition of a 
contract carrier by water, it apparently sees no harm 1 in the present 
definition. While we believe the committee should give a great deal 
of weight to the views of the Commission in this matter, it may wish 
to consider whether or not the definitions of contract carriers by 
motor vehicle and water should continue to be uniform. 

Senator Smaruers. Now as I understand it, you people at the 
Department recommend that they should be uniform, that is that the 
definition of motor contract carriers and water carriers should be the 
same ¢ 

Mr. Roruscuiwp. And we would think you would want to consider 
that, sir. 

Senator Smaruers. Yes. 

Mr. Rornscuu. In conclusion, the Department believes that the 
services provided by certain contract carriers go far beyond the scope 
which was intended for them when the Congress instituted regula- 
tion of the motor-carrier industry. We believe that unless the Con- 
gress provides by statute a clear line of demarcation between the 
services of common and contract carriers expansion of contract oper- 
ations will continue in the pattern which is now evident. Such type 
of expansion threatens the maintenance of a strong common carrier 
system upon which the Nation depends primarily for adequate serv- 
ice under any and all conditions. We believe it is in the public in- 
terest to protect common carriers against unfair inroads on their 
traffic by those contract carriers who are in effect engaging in com- 
mon carrier operations without assuming the burdens and obligations 
thereto. 

Senator Smaruers. Senator Schoeppel, do you have any questions? 

Senator Scnorrrer. No further questions. 
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Senator Smatuers. Senator Yarborough ? 

Senator Yarsoroucu. No questions. 

Senator Smatuers. As you have heard me state on many occasions, 
I am a little slow about some of this business, and I wasn’t here yes- 
terday and didn’t have the benefit of the testimony then given, so I 
have to get myself oriented and find out just where we are going and 
what we are trying to do. 

Now, as a starter, of course, what we are trying to do is, I gather, 
limit the activities or limit the scope of the actions of what were 
defined as contract carriers, on the basis that contract carriers are, in 
fact, today beginning to operate as common carriers, but they do so 
without the limitations which are ordinarily prescribed for common 
carriers. That seems to be the problem. 

Mr. Roruscuip. That is correct. That is not general. It applies 
to a great many but not all contract carriers. 

Senator Smatuers. So then you people made a proposal and the 
ICC has made a proposal. Now let’s look at the ICC proposal for 
just a minute to see how they propose to redefine what we mean by 
contract carriers. 

lam going to read: 

The term “contract carrier by motor vehicle’ means any person which en- 
gages in transportation by motor vehicle of passenger or property in interstate 
or foreign commerce for compensation other than transportation referred to 
in paragraph 14, and the exception referred to therein, under continuing con- 
tract with one person or a limited number of persons for the furnishing of 
transportation services of a special and individual nature required by the 
customer not provided by common carriers. 

Now, if we look at line 3, on page 2, it says— 

Under continuing contracts with one person or a limited number of persons. 


Now, as I gather it, your particular recommendation is that there be 
no limit as to the number of persons with whom they do business ¢ 

Mr. Roruscuinp. No, sir; we think the Commission should have 
the right to take into consideration the number of contracts that a 
contract carrier would have, but we do not believe that this definition 
which is contained in lines 4, 5, and 6 should apply at that point any 
more than the Commission says it should not apply in section 2 of 
this same proposal. 

Senator Smaruers. In other words, then, you would be satisfied 
with the language on line 3, page 2, “under continuing contracts with 
one person or a limited number of persons” ? 

Mr. Roruscuitp. For the furnishing of transportation services. 

Senator Smaruers. “For the furnishing of transportation services 
of a special,” and so on. But I want to get just this language here 
that you are satisfied with. 

Mr. Roruscump. We would stop that definition with the word 
“customer” in line 6. 

Senator Smaruers. All right; now let me ask you this question: 
Where you say under continuing contracts with one person or a limited 
number of persons, what do we mean by “or a limited number of per- 
sons”? Has anybody given any thought to that? 

Mr. Roruscuiip. That would be discretionary with the Commission. 

Senator Smaruers. That would be discretionary with the Com- 
mission ? ; 
Mr. Roruscuiw. Yes. 
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Senator Smaruers. Now, let me ask the members of the staff, Did 
the ICC give you any idea as to what they meant by a limited number 
of persons? 

Mr. Barton. Mr. Chairman, I asked Mr. Clarke a number of figures, 
6, 15, and so on, and he said he could establish no definite number, 
that, would be up to the discretion of the Commission in each case. 

Senator Smaruers. Would that mean, just again seeking informa- 
tion and education for myself, would that mean that in the case of 1 
contract carrier they would say they were going to limit this one fellow 
to 6 and let this other fellow have 20 customers ? 

Mr. Barton. Yes, sir; without saying definitely what number he 
would be allowed. Mr. Clarke pointed out that his own State of 
Washington had six as a limit and that having a definite number had 
proved very unsatisfactory. It seemed to me that what he was saying 
was what they wanted was to be given latitude to set up an economical 
operation, and that would be the basis on which it would be handled. 

Mr. Roruscuitp. It would seem to me, Mr. Chairman, if the Com- 
mission were faced with this assumed situation where 1 shipper 
would contract to deliver, say, 50 or a hundred tons of cargo a day, 
that you might want to limit that to a small number of that size, 
whereas if another customer was agreeing to furnish 2 or 3 or 5 tons 
a day, it might take more customers to enable the operator to operate. 

Senator Smaruers. Actually, do you see any real basic difference 
between a contract carrier who begins to spread out his business pretty 
much and takes a lot of different customers and an ordinary common 
carrier ¢ 

Mr. Roruscutmp. Well, when they get to the point that they have 
all sorts of customers, then they are common carriers, and they have 
invaded the field of common carriage without having the responsibili- 
ties that the other common carrier has and that it seems to us is destruc- 
tive of the strength of the common carrier system. 

Senator Smatuers. Do you think that this Congress or any Con- 
gress for that matter could constitutionally give to the ICC the author- 
ity to limit a contract carrier in his business solely on the basis of the 
number of customers that he had? Do you see any constitutional pro- 
hibitions against a regulation such as that ? 

Mr. Roruscuitp. You have me at a grave disadvantage, Mr. Chair- 
man, I am not a lawyer. 

Senator SmatTHers. Well, you you have two lawyers beside you. 
What do they think about it. 

Mr. Kress. Some question has been raised about that, Senator 
Smathers, as I recollect it from the testimony last year in the House 
on a similar bill that that question was raised. I personally don’t 
know whether it is a good or bad question at the moment. I couldn’t 
say whether it is a valid comment or not. 

Senator Smarners. Do you know of any instance where the Con- 
gress has authorized some agency—well, let’s take the Federal Commu- 
nications Commission. I will put it this w ay: Under the communi- 
cations regulations, I think the court has upheld the Federal Commu- 
nications Cc ommission regulation that a man can only own five tele- 
vision stations, isn’t that “right ? Three VHF and two UHF, some- 
thing of that nature. I w onder whether we might be asking for some 
trouble by proceeding on this type of limitation. Is it your judgment 
that we will not be? 
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Mr. Kress. No, sir; I did not say that. I said that the question had 
been raised, it is my recollection, in hearings before the House com- 
mittee last year, but Iam unable to give you at the moment an answer 
as to whether there is any validity in itor not. I do not know. 

Senator Smaruers. In other words, you don’t want to say either yes 
or no? 

Mr. Kress. That is what I am saying yes, sir. 

Mr. Rormscuiwy. Mr. Chairman, it seems to me that since the 
Congress has vested in the Interstate Commerce Commission wide 
discretionary powers in many fields that it could well do it again in 
this instance. 

Senator Smaruers. I would be inclined to think so, but I am like 
you fellows, I don’t know. I just wondered if that point had ever 
been raised. 

Now, we come on down to the next line: “For the furnishing of 
transportation services of a special and individual nature required by 
the customer.” 

You want to start right there and “not provided by common car- 
riers” ? 

Mr. Roruscuip. We still prefer our own definition, but this would 
be the same. 

Senator SMaTHERS. Except you leave out “and not provided by com- 
mon carriage.” 

Mr. Roruscuiip. Yes. 

Senator SmaTHERs. We, as a committee, don’t like to be caught be- 
tween two departments of the Government, so to speak, the ICC with 
one bill, and the Department of Commerce with another bill, each one 
fighting for its own language because we have to resolve it a little bit. 
This language to be satisfactory to you I gather if we left off that 
last phrase on line 6 “and not provided for common carriers,” is that 
correct ¢ 

Mr. Roruscuinp. Yes, sir. 

Senator SmatHers. Did I get an answer to that? 

Mr. Roruscui.p. The answer is yes. 

Senator Smarnuers. I understand yesterday Chairman Clarke with- 


drew the Commission’s support for this last phrase; is that correct ? 

Mr. Roruscum,. In section 2, not in section 1. 

Senator Smaruers. Not in section 1, but in section 2. You will find 
it on page 10 of his statement. 

What did he have reference to in this bill where he said he wanted 
to withdraw it? 

Mr. Roruscuitp. May I read a praragraph from his statement of 
yesterday ¢ 

Senator Smaruers. Yes, so we can get clear on it. 

Mr. Roruscuitp. Commissioner Clark said that— 


As drafted, S. 1384 would further provide that additional permits may be 
issued only upon a showing that existing common carriers are unwilling or 
unable to render the required type of service. I wish to state at this point 
that because of the very difficult burden of proof that would be imposed on 
applicants by the last-mentioned provision, the Commission upon further con- 
sideration voted to withdraw its recommendation to amend section 209. We 
therefore recommend that lines 9 through 15 on page 38 be amended to read: 

“Sec. 2. Part II of such Act is further amended by changing the third sentence 
of section 209 (b) (49 U. S. C. 309), to read as follows: ‘The Commission shall 
specify—’ ” 
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so that would eliminate the words that existing common carriers are 
unwilling or unable to provide the service for which a need has been 
shown. 

Senator Smaruers. He would eliminate that on lines 12, 13, and 14; 
is that correct ? 

Mr. Roruscuizp. That is correct. 

Senator Smaruers. Is it your understanding, Mr. Barton—how does 
he feel about it on line 6, do you know ? 

Mr. Barron. I understand he wanted to withdraw that requirement 
altogether. 

Mr. Roruscui_p. Our interpretation may not be correct, but we 
think he wanted it in the definition but not mm section 2. We think it 
should come out in both places. 

Senator Scuorpret. [ would like to ask, Mr. Rothschild, whether 
I understand generally your Department’s position to be that you 
would much prefer to rest your position on the character of the type 
of services rendered rather than upon any number or definite number 
of contracts that a contract carrier might have. 

Mr. Roruscuip. That is correct, with this addition, that we believe 
the Commission should have the discretionary authority to cousider 
the number of contracts as a part of their findings. 

Senator Scnorrret. Yes, but always going back to the type and 
the character of the service rendered. 

Mr. Roruscui. Yes. 

Senator Smaruers. All right, do you have any questions, Senator 
Yarborough ¢ 

Senator YarBoroucHu. No questions. 

Senator Smaruers. All right, thank you, Mr. Rothschild. We 
appreciate it. It has been very helpful. 

Mr. Roruscuip. Thank you, Mr. Chairman. 

Senator Smaruers. Mr. H. O. Mathews is an out-of-town witness 
and we told him yesterday he could get back to Chicago. 


STATEMENT OF H. 0. MATHEWS, GENERAL MANAGER, TRANSPOR- 
TATION AND DISTRIBUTION DIVISION, ARMOUR & CO. 


Mr. MatHews. I am appearing in opposition to two bills, Senator, 
first 1677 and then 1384. 

Senator SmatTuHers. All right, sir. 

Mr. Matuews. I would like to impose on your time, if I may, to 
read my statement. I will skip some parts, but I want to comment 
further on some parts of it if that is all right with you. 

Senator Smaruers. Yes, you go right ahead. 

Mr. Matuews. With regard { to 1677, Armour & Co. is opposed to 
the enactment of S. 1677 which proposes to change the definition of 
private carriage. Its objection is primarily based on two grounds. 
There is no need to ¢ hange the definition first, and second, any change 
will bring uncertainty into a question that was only clarified after 
extensive ‘litigation. ‘Admittedly, S. 1677 is less objectionable to the 
legitimate private carrier than are most, if not all, of the other pro- 
posals for change in this definition, but there is no need for any change. 
The Interstate Commerce Commission has repeatedly admitted that 
it lacks the staff to detect and prosecute persons who are clearly per- 
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forming for-hire carriage under the present definition. A change 

in the law will not remedy this situation. Buy and sell operations 
are illegal today. If the volume thereof is as great as represented by 
the for-hire carriers and by the Interstate Commerce Commission, it 
is because of lack of enforcement and not because of the wording of 
paragraph 17 of section 203 (a) of the Interstate Commerce Act. To- 
day we know what a private carrier can legally do because the matter 
has been settled after considerable litigation. 

Senator SmaTuers. Now, let me just stop you right there and say 
I don’t know what a private carrier can do. Why don’t you tell us 
right there what a private carrier can do? 

Mr. Matuews. We have reference in that statement to the litiga- 
tion in the past of the Brooks, Schenley, Lenoir cases, wherein the 
primary business test was established as a basis of private carriage 
and not any part of compensation where only one definition was a 
description of private carriage. 

Senator SmaTHeERs. What is the primary business test ? 

Mr. Marnews. That the private carrier is furthering his own busi- 
ness by transportation of property. 

Senator Smatuers. In other words, if Armour & Co. carried 
meat—this is the meat company, I presume, we are talking about 

Mr. Maruews. That is right. 

Senator Smaruers. As long as you are carrying meat you are in the 
furtherance of your own primary business. 

Mr. Maruews. That is right. Now, in addition to that, which I 
bring out later, we also have cases where we make a charge for de- 
livery. In other words, any transportation is for compensation in 
some way, and we charge some of our customers for delivery. 

Senator Smatuers. Now, what customers are these ? 

Mr. Maruews. Customers we sell to. 

Senator Smatruers. Now, do you ever charge people who are not 
in the meat business for service which your trucks render, say, on 
the back-haul, things of that nature ? 

Mr. Matuews. We haul only our own products back, our exempt 
agricultural products. 

Senator SmaTueRs. You don’t ever haul, for example, say wooden 
bed frames or machinery or anything of that nature Just because the 
trucks are empty and you can lease them out ? 

Mr. Matuews. No. We have one other thing against us as a packer 
in doing that and that is the consent decree which four packers are 
involved in whereby we couldn’t do that even if the Interstate Com- 
merce Act didn’t prohibit it. We cannot buy, sell, or transport any- 
thing we don’t use in our business. 

Senator Smatruers. When the primary test is the furtherance of 
our own business, and that is what the court has ruled, I take it, that 
is the test to determine what a contract carrier is 

Mr. Marnews. A private carrier, sir. 

Senator Smaruers. I mean a private carrier. When you carry for- 
hire goods for other people who may not be in the same business as 
you are, how do you arrive at the conclusion that that furthers your 
own business other than making it cheaper to run your own trucks. 

Mr. Maruews. Well, it makes it possible for us to deliver merchan- 
dise in many—to deliver our own merchandise, for example, to points 
where service is desired on our part to get the business or on a custo- 
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mer’s part to let us keep the business—that service is performed, The 
meat business changes. The customers change, and our production 
changes without reference to who has authori ity or who doesn’t have 
authority to move the finished products for us, so we move them our- 
selves, along with for-hire carriers in many instances. As a matter of 
information, Senator, we pay for-hire carriers approximately $65 
million a year, and that is in the neighborhood of 80 percent of our 
transportation bill. Another 10 percent is our own little trucks that 
you might see running around Washington delivering merchandise and 
the other 10 percent is the over-the- road transport ation which is in- 
volved in this bill. 

Senator SmarHers. Let me ask you this: Do you people hold your- 
selves out to do business with anybody other than yourselves ? 

Mr. Marnews. I don’t know that I understand. 

Senator Smarners. You say in connection with your business you 
have this fleet of trucks as a private carrier. 

Now, if you hold yourself out to do business for other people or 
other specialized types of people, who themselves might be in the meat- 
packing business, or something of that nature, but are not your con- 
cern, would that not then meet “the classification of a contract carrier ¢ 

Mr. Marnews. That would be carriage for hire, either contract or 
common, as the case might be. We haul for no other packer. 

Senator Smatruers. So you are strictly in the field of private car- 
riage ? 

Mr. Matnews. Yes, sir; and the only products we move other than 
that used in our business are exempt items such as we use for back-haul. 

Senator Smatuers. Then if you work only for yourself, why do you 
charge yourself ? 

Mr. Maruews. We charge ourselves as a matter of our accounting 
yrocedure. That is within the company. We charge our customers 
ecause we have two ways of selling, depending on circumstances, dat- 

ing quite a way back in a few instances, and we have one that I referred 
to in the other bill that might explain, and that is for many, many 
years, the customers bought products f. o. b. our plants, our plant im 
this particular case, and “paid the transportation; whether they paid 
it on a for-hire carrier or paid us, it was paid by the customer. 

So in some cases of that nature, and particularly out in the Middle 
West, Kansas, North Dakota, and South Dakota, where these condi- 
tions existed, and west of there, we have a charge for transportation on 
the customer’s invoice because the price of the product was f. o. b. the 
plant and the product remained ours until it was delivered to the cus- 
tomer. 

Senator ScHorrret. Do you consider that a service charge? 

Mr. Maruews. Yes. However, it is transportation. 

Senator Swarners. You make a profit out of it, though? You don’t 

carry to your customers just for what it costs you? 

Mr. Maruews. I think it works both ways. There are three factors. 
It could be even, it could be a profit, or it could be a loss, because you 
are continually doing it, because his orders vary in size, and you don’t 
vary your price to him. 

Senator Smatuers. What do you people show at the end of the year, 
even, or a loss or a profit ? 

Mr. Maruews. We don’t have a separate accounting of our trans- 
portation operation, as such, in the corporate accounting. Each is a 
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part of product accounting, such as beef, or pork, or poultry, or what- 
ever it may be associated w vith ; ; it is part of the cost and sale and profit 
of the product iself., 

Senator Smatuers. Then all I am trying to say or get clear in my 
mind is the fact that meatpacking is essent ially your basic business ? 

Mr. Marnews. Yes, sir. 

Senator Smaruers. But you are now in the meat-delivering busi- 
ness, which is a separate business as far as you people are concerned ¢ 

Mr. Maruews. Yes, sir. It, however, has been necessary to be in 
that delivery business dating back to the origin of the packinghouse 
business. 

Senator Smaruers. To satisfy your customers? 

Mr. Maruews. Yes, and in many areas it has been less necessary as 
satisfactory carriers have developed over the years, where we take our 
equipment over the road. Our equipment—off the record—or we put 
it on if the carrier fails to serve us. 

Senator Smaruers. Has the size of your transportation business 
been decreasing a great deal recently or over the last 3 or 4 years? 

Mr. Marnews. I would say this, Senator: The size and amount of 
transportation business we do hasn't c ‘hanged, but our general business 
has increased. 

Senator Smaruers. Your business has increased but the size of your 
transportation fleet has not increased ¢ 

Mr. Maruews. That is right, the number of pieces of equipment we 
have have decreased. 

Senator Smaruers. Now, is more and more meat business being 
handled by carriage other than that which you own? 

Mr. Maruews. Yes, sir. 

Senator SmarHers. So you are, then, doing more and more business 
either with common carriers or contract carriers 

Mr. Marnuews. Yes, sir, mostly contract carriers. We are a big user 
of that service. 

Senator Smaruers. Go ahead with your statement. 

Mr. Matuews. Must the purchase, the transportation, and the sale 
each be for the purpose of fostering a transportation business or will 
the presence of this purpose in 1 or 2 only of the 3 steps be sufficient to 
transform a private carrier into a for-hire carrier ¢ 

On its face, the bill would seem to require the purpose be present 
in all three of the steps. But we cannot be sure what the Commission 
or the courts would hold until cases are actually decided. The mere 
possibility of litigation is harmful. Even if the purpose must be 
present in all three steps, it is not clear what is meant by the phrase 
“for the purpose of fostering a highway transportation business.” 

The determination as to what is carriage for hire is normally made 
in the first instance by the Interstate Commerce Commission. En- 
forcement would have to be in court, but the Commission would claim 
that great deference was due to its experience. We do not question 
the good faith of the Interstate Commerce Commission, but its desire 
to encourage common carriage and to discourage legitimate private 
carriage is notorious. We can demonstrate this from our own ex- 
perience. 

I want to digress a moment. 
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We brought this in to demonstrate our experience with the Com- 
mission. ‘This has no bearing on the bill, but it has a bearing on 
what can happen in this case. 

MC-43 was a proceeding involving the adoption of leasing rules 
a to carriers for hire. ‘The supposed reason for the rules 

vas improvement of safety on the highways. At a hearing in this 
case we, along with another shipper, presented evidence of a profitable 
and proper integration of private and for-hire carriage. We and 
the other shipper hauled our merchandise in our own trucks and then 
leased them to a common carrier for the return movement. 

From a safety standpoint, the operations presented no greater prob- 
lem than any other move and the C ommission did not so yclaim. The 
preemptory manner in which the Commission seized the opportunity 
to injure proper private carriage is apparent from the following quo- 
tation from its opinion in 64 MCC, page 361, at page 374: 

Senator Scnorrret. What was the date of that? Do you have it? 

Mr. Maruews. I am not sure, Senator. That was 1955, I believe. 

Both shippers are desirous of continuing to lease their equipment to author- 
ized carriers for the return movements of the vehicles. They seek to recoup 
only the out-of-pocket expenses of the return hauls. The testimony does not, 
however, indicate that they will discontinue private transportation unless granted 
relief from the 30-day rule. The empty return of equipment, of course, is one 


of the hazards of private transportation. We do not consider that the rule 
should be relaxed under the circumstances presented by the two shippers. 


This was not the end of the matter. Congress at the last session 
passed a bill defining the Commission jurisdiction on leases. Among 
the provisions was one which provided specifically that equipment 


used in the private hauling of perishable commodities could be leased 
to for-hire carriers for the return trip. The congressional debate 
shows conclusively that meat was one of the commodities included. 
Senators Magnuson and Smathers expressly so stated. 

In conference, a technical amendment was added, but it was said 
on the Senate floor that no substantive change was made. Neverthe- 
less, the Commission has now issued a rule stating specifically that 
trucks used for the private carriage of meat cannot be leased to for- 
hire carrier on the return trip. 

In view of the clear legislative history, the courts would undoubt- 
edly hold this ruling invalid. Its mere existence is a restraint on 
private trucking and illustrates the attitude of the Interstate Com- 
merce Commission. 

In view of this attitude, we consider any tinkering of the definition 
of a private carrier to be extremely dangerous to legitimate private 
trucking. We urge this committee to recommend the rejection of 
S. 1677 and of all other bills which may seek to tinker with the present 
definition of private carriage. 

Now, in regard to S. 1384, the statement is somewhat longer. 

Armour & Co. is very strongly opposed to Senate bill 1: 384. This 
opposition arises both from its interest as a shipper by contract car- 
riage and from its interest as a private carrier of commodities. 

Before passing to these objections, I wish to take issue with the idea 
which has been so carefully cultivated that private carriage and con- 
tract carriage are parasites which should be tolerated only to the 
minimum extent compelled. They are not. They are a very vital part 
of the total transportation system of this country. They are also the 
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strongest factors in pioneering progress in improved methods of dis- 
tribution. In fact, the threat of private carriage is often the only 
method of forcing common carriers to go along with such improve- 
ments. 

The statement has often been made that common carriage is the 
hard core of the transportation system of this country and it has been 
strongly inferred that private carriage and contract carriage are 
frills which survive only by skimming the cream of the traffic. 

This is not true. The land transportation system of this country 
is made up of a combination of the railroads, the general commodity 
truckers, the specialized truckers, both common and contract, the 
private truckers and the exempt truckers. Private and contract 
carriage often replaces common carriage because it pesoene better 
service and because it is more efficiently operated for the movement in 
question. Improvement in the transportation system can be obtained 
by better integration of private with for-hire carriage and of common 
with contract carriage, not by crippling either private or contract 
trucking. Each should perform that part of the transportation service 
which it can do most efficiently. 

My greatest interest is in the transportation of meat. As far as the 
movement of meat is concerned, the railroads are an important 
although not the dominant element, but private carriers, contract 
carriers, and specialized common carriers are all far more important 
than are general commodity motor common carriers. Two funda- 
mental principles are often forgotten. It is the general public good 
resulting from an economical and efficient system of distribution and 
not the welfare of a particular common carrier that is controlling. 
Traffic belongs to the shipper and is not the property of any carrier. 

Turning now to my specific objections to Senate bill 1384. 

As a private carrier, Armour & Co. is unalterably opposed to para- 
graph No. 2 in section 1 of the bill for the reason that, as drawn, it 
would prohibit a private carrier from hauling for compensation even 
though such carriage was an integral part of a regularly established 
business. Strictly construed, there is direct or indirect compensation 
in all carriage, for otherwise the movement could not take place. We 
do not anticipate that the word “compensation” could be given this 
broad an interpretation, but there are certain types of private carriage 
which are proper and which are unquestionably legal under the pres- 
ent statutes which would be seriously threatened by paragraph No. 2 
of section 1 of the proposed bill. 

Senator Smaruers. Would you give me an illustration of that? 
I know of one which I am clear on, but I would like to hear another 
one to support the record when we read it over. 

Mr. Matuews. If I understand your question, it is the same case 
as where we have a charge of 50 cents a pound for our product at our 
Sioux City, Iowa, plant. At Mitchel, S. Dak., which is served by 
that, we charge 5014 cents, and we would put the half-cent-a-pound 
service charge on the invoice and deliver the product to the customer 
with that additional charge on it. It is not a customer for reshipping, 
it is a customer for consumption. 

Senator Smaruers. You are afraid that would be construed as 
compensation ? 

Mr. Maruews. We are afraid that an interpretation would be put 
upon that that would stop us or cause litigation. It wouldn’t neces- 
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sarily stop us until after the litigation was decided. We are afraid 
that would have a very serious effect on doing. business on that basis. 

Inasmuch as there has been such concentrated efforts in the past 
to have some change made in our ability to operate as a private carrier, 
we are very scared of anything at all being changed and starting the 
litigation over again. This paragraph would in all probabilities make 
illegal a separate charge for the delivery of merchandise by the seller 
who delivers the same in his own truck. To some private carriers, this 
would be a body blow. From the standpoint of Armour, it would be 
more in the nature of a nuisance since, while we occasionally engage 
in such practice, it is not our normal course of business. 

The provision might also be interpreted as prohibiting an allow- 
ance for taking delivery of goods f. o. b. origin rather than on a de- 
livered basis. 

Incidentally, that is another very important thing to us. Such an 
interpretation would be highly injurious to Armour ¢ and to many other 
shippers, including a number of legitimate private businesses which 
purchase merchandise from us. 

I would like to elaborate on that, Senator, because that is another 
side of this private carriage that often acts to balance a load. 

We buy supplies in many parts of the country. As an example, we 
are a large user of paper. We buy that paper f. o. b. the paper mill, 
and when we take our truck from Chicago to some point in Michigan 
for delivery of our merchandise, we pick up papers. It belongs to us. 
We buy it f. o. b. there, and we receive an allowance off of the price 
delivered in Chicago for transporting that paper back to our plant 
in Chicago, and we are very much afraid that that will be seriously 
affected. 

And other people pick up from us, other customers pick up from 
us. Chainstores, who operate large fleets of their own trucks, pick up 
merchandise from us, and there is an allowance made for the trans- 
portation of that merchandise to their point of consumption. 

Senator Smatuers. Have you had any past experience which would 
make you believe that the Commission would call that tranportation 
for compensation and thereby prohibit you from doing it? 

Mr. Matuews. We think there is a great possibilit of it. We 
have no past experience to indicate that. We think that once that 
is brought out, that the Commission will be pressed by for-hire car- 
riers to make thi at interpretation and instigate some action against us. 
It can either be through the Commission or through the other carriers 
in court, if the Commission fails to act. That is the fear of having 
the compensation into that phase of the act, Senator. 

Senator Smatuers. All right, sir. 

Mr. Maruews. The second paragraph of section 1 of S. 1384 should 
not be adopted either as a part thereof or as a separate measure unless 
an exception is made for the private carrier. 

As a shipper, Armour is strongly opposed to the paragraphs num- 
bered 1 and 3 in section 1 and even more strongly opposed to section 
2 of S. 1384. 

We are not unmindful of the fact that there have been contract 
carriers which reached such size as to make their operations akin to 
common carriage. If a practical definition could be worked out re- 
quiring conversion in such a case and, if the bill were limited to such 
a provision, we would not raise serious objection. The present bill, 
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however, contains no adequate definition on this point and we seri- 
ously question the possibility of drafting a proper language. 

We strongly object to the requirement that the services of a con- 
tract carrier be of a special and individual nature not provided by 
common carriers. In the first place, the ideas of the Interstate Com- 
merce Commission do not agree with ours as to what services are of a 
special and individual nature. 

In the second place, the bill does not require that the services as 
furnished by the common carriers be fully equal to those supplied by 
the contract carrier or that they be performed at as reasonable a com- 
pensation. 

In section 2 we have the same objections and, in addition, the lan- 
guage here makes it crystalline clear that an existing common carrier 
can defeat the efforts of a contract carrier to obtain new authority if 
the common carrier offers service of the same type, although the serv- 
ice be far inferior in quality and the rate charged prohibitive. 

The Commission has already adopted the highly unreasonable rule 
that, in considering the application of a new carrier for authority, the 
level of rates of existing carriers cannot be brought into question. 
The Commission takes the highly unrealistic position that, if a 
shipper is not satisfied with rates, he has an adequate remedy by com- 
ing to the Commission and complaining of the rates of the existing 
carriers. 

Such remedy is entirely ethereal. In the first place, through ineffi- 
cient methods of operation as far as the particular commodity is con- 
cerned or because of the necessity of 2- or 3-line haul, the existing 

-arrier is often not in a position to ‘profitably carry commodities on the 
scale enjoyed by particular shippers’ competitors, which scale would 
be highly compensatory under the methods of operation proposed by 
the new carrier. 

In the second place, if the Commission prescribes a rate which a 
motor carrier does not like, it simply refuses to perform the service 
at all or to perform it in a satisfactory manner. 

In a business, like that of meat packing, where profits, if any, are 
measured in a small fraction of a cent per pound, the difference 
between rates attractive to a specialized carrier and rates attractive 
to a general commodity common carrier is often so great as to make 
the movement impossible if the services of the specialized carrier are 
not obtained. 

The proposed bill draws no distinction between specialized common 
carriers and general commodity common carriers. Our experience 
with the common carriers limiting their service to the transportation 
of perishable commodities has been far superior to our experience 
with general commodity common carriage. 

On) many moves, there is little to choose a een such specialized 
common carriers and specialized contract carriers, but there are a 
number of moves where the contract fasvien performs a_ better 
service. This is particularly true in the case of a strictly distributive 
movement and even in the distribution to the customers at the end of 
a line-haul movement. In the latter case, the difference arises largely 
because of artificial barriers pplaced by the Commission in the path 
of the specialized common carriers. 

Senator Smaruers. Let me ask you a question right there. 
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As I understand it, the purpose of the bill is not to do away with 
contract carriers at all. What the Commission seeks to have done, 
however, is to possibly make even a better service for you than that 
which now exists by requiring that a contract carrier be limited to 
what in your business is a very spec ialized service, as you may be 
one big customer that they have. Therefore they set their trucks up 
and operate almost exclusively for you, we will say, thereby giving 
you better service. 

Now, this bill doesn’t in any way stop the possibility of your using 
contract carriage, does it / 

Mr. Marnews. As I understand it, Senator, it would permit the 
common earriers to complain that they are in a position to render 
that same service, and therefore the Commission would take the con- 
tract carrier out of business, or could. 

Senator Smatuers. Well, we have all agreed—you just heard the 
Department of Commerce here, and you he: ard probably the Secretary 
of the ICC yesterday—— 

Mr. Marnews. I didn’t hear him. 

Senator Smaruers. Apparently they are in agreement that they 
should strike out the words “an not provided by common carriers. 

Mr. Maruews. This, of course, was prepared around that, and I 
didn’t understand what the Secretary was saying. 

Senator Smarners. If we leave out the words “not provided by 
common carriage,” even though there may be common carriage in 
the area, it does not prohibit you from still doing business with the 
contract. carrier. 

Mr. Marnews. With the suggestion of changes in the wording you 
were making awhile ago, Senator, that might change that, although 
I haven’t had an opportunity to review it. I didn’t have the bill in 
front of me, and this statement was based on the bill as it was worded, 
and I will not burden you with reading further on that because that 
might be ambiguous to the situation as it would exist should the bill 
be changed. 

Senator Swaruers. Al] right. 

Senator Scnorpret. Mr. Chairman, that just points out we have a 
perplexing problem here to incorporate language in the bill. Our 
friends from the ICC submitted a bill the way they wanted it. Now 
there have been some changes suggested. Now you come up with 
these points, and we have to wrestle with it. 

Now, some of these explanations here, by way of illustration, fur- 
nish us with an opportunity for discussing this matter in executive 
session and otherwise, to keep this thing on some kind of a, let us say, 
progressive yet equit: ibly fair legislative basis. 

Mr. Maruews. Senator, as you probably know, the contract carrier 
is very closely tied into the meat business. Many of them originated 
in connection with the meat. business. 

Senator ScHorrret. That is what I found out when I was chairman 
of the utilities commission of my State of Kansas, with the packing 
plants all on this side of the Missouri River in quantities, I well 
understand that. 

Mr. Maruews. We feel we must do everything we can to protect 
those carriers who render us an invaluable service. 
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Now, departing entirely from this, Senator Smathers, as I under- 
stand this, one bill, which I believe I heard you say was reported out, 
would require the contract carrier to file his rate schedule. 

Senator Smatuers. File his what? 

Mr. Maruews. His rates, as public information. 

Senator Smarners. Right. 

Mr. Matuews. If that comes to pass, then the argument that the 
common carrier uses, that he never knows what the ‘contract carrier 
is charging, is no longer valid. If he is unwilling to meet it, he can 
get his commodity somewhere else, which is a point of contention, 
that we can’t bring rates into this matter, even though we find a 
carrier willing to do it, properly, competent to do it for us, and yet he 

can’t get authority to do it because the common carrier says, “I can 
santos the service.” We can’t afford to pay him for it under his 
rate schedule. So consequently, we want to protect the specialized 
‘arriers and there are many specialized common carriers that do very 
well for us, but the hard core of our meat movement from the Missouri 
River by truck is our contract carrier. 

Senator SmatrHers. To put it another way, I think what you are 
saying is you want to have a competitive situation existing with re- 
spect to who is going to carry your meat. 

Mr. Maruews. That is right. 

Senator Smaruers. And if you get a common carrier there, that is 
fine, but if the common carrier is given an exclusive right by some 
legislation, then, of course, the price of delivery of that meat could 
get—we will say if the ICC approved it, it is a long procedure there— 
but it could get very high. 

You want to make it possible for contract carriers to still get certif- 
icates to carry your meat, even though there may be a common carrier 
available, but you feel that the contract carrier can do a better job 
for you than the common carrier ? 

Mr. Maruews. That is true, unless the common carrier is willing to 
perform it as well, and at the same rate that the contract carrier does 
it. 

Senator Smatuers. Now, if they strike out of this bill this pro- 
vision, “not provided by common carriers,” I am just talking off the 
cuff here, do you believe that this bill, then, endangers your operation 
materially in limiting contract carriers to just what it says. That is, 
to do business under continuing contracts with one person or a 
limited number of persons for the furnishing of transportation services 
of a special and individual nature? 

Wouldn’t you say yours is of a special and individual nature? 
It has to be frozen in most instances, doesn’t it ? 

Mr. Matuews. Well, a large part of it is fresh, but that is worse 
than frozen, as far as the transportation of it. 

Senator Smaruers. All right, so it would be of a specialized and 
individual nature ? 

Mr. Matuews. That is right. 

Senator Smatuers. So this legislation, then, does permit this kind 
of contract carriage ? 


Mr. Maruews. Without reviewing it carefully, I think it probably 
does. 
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Now, one other phase of the contract carrier thing, Senator, if I 
can proceed, is in connection with the fertilizer business, which we 
are in in a large way, and wherein we use contract carriers and 
contract carriers are very important. 

(The portion of the statement not read follows :) 


Mr. Matuews. The fact that the common carrier and particularly the general 
commodity common carrier cannot perform the services as well and the latter not 
as cheaply does not prevent such carriers from coming in and objecting to contract 
carrier authority. If S. 1384 is adopted, such objection will almost automatically 
block any new authority. 

Apart from inadequate service and inefficient methods of operation, the general 
commodity common carrier cannot ordinarily be used for distribution purposes 
because of its rate setup. The carrier insists on charging for each item on a 
less-than-truck-load rate. Distribution of product, particularly meat, is not prop- 
erly speaking a less-than-truckload service. The carrier is guaranteed a con- 
siderable volume and a regularity of movement so that convenient and eco- 
nomical routes of movement can be laid out. Contrast this with the occasional 
movement of one shipment of product where there is no volume guaranteed and 
no continuity of movement. 

I will illustrate this with a case with which we were faced a couple of years 
ago. A contract carrier of meat out of Sioux City, lowa, published distribution 
rates into several States from the plant of several meatpackers. The Middlewest 
Motor Freight Bureau, supported by a few general commodity common carriers, 
came in and objected to the rates of this carrier on the grounds that they 
were lower than the less than truckload rates published by it for its members, 
although it could not show that its members ever moved any of the traffic under 
those rates. The contract carrier came in and demonstrated that, under its 
methods of doing business, the rates were highly compensatory. 

Under the law as it stands today, a contract carrier can charge rates basee 
on its own costs and the case was dismissed. Under the proposed bill if we 
attempted to get a carrier from another plant to perform this service, we would 
be barred because general commodity carriers would be willing to perform 
the service half as well for twice the rate. If the present carrier is compelled 
to convert, his rates would be easier to attack despite their compensatory nature. 
This certainly is not in the public interest. 

The presence of the contract carriers has been an important element in pre- 
venting the overall cost of the distribution of meat rising more than it has. 
The enactment of this bill would increase the cost of such distribution. The 
major portion of such increase in distribution cost would unquestionably be 
reflected in the form of a decreased price which the producer would receive 
for his livestock. 

Another phase of our business which would be seriously affected by the 
enactment of S. 1384 is the manufacture and sale of fertilizer. The method of 
distributing this commodity has been completely changed within the last few 
years. In most cases, it is distributed by mixing plants within a distance of 
approximately 200 miles. Any such mixing plant which is without flexible 
low-cost truck transportation to all of its marketing areas is under an impossible 
handicap. As far as the railroads are concerned, they are physically unable to 
perform the greater portion of this service. They do retain the long haul of the 
fertilizer material, and it is to their distinct advantage to improve the overall 
efficiency of the fertilizer industry. The small contract carrier is the backbone 
of this distribution. The service of the general commodity trucker is distinctly 
inferior and certainly his rates, and probably his costs, are entirely too high. 
Yet under S. 1384 such truckers could unquestionably block the issuance of 
proper contract carrier authority. 

The enactment of S. 1384 would do immeasurable harm to the meatpackers of 
this country who are already operating under extremely narrow margins. It 
would also lower the price received by the producer for his livestock. It would 
seriously cripple the fertilizer business. There are undoubtedly many other 
businesses in the same situation. We urge this committee to recommend the 
rejection of S. 1384. 
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Mr. Maruews. Now, I have another statement I would like to make 
here in connection with the first bill I talked about, the private car- 
riage, and it has further to do with changing the words. 

I prepared this later. I would like to read it into the record. It is 
only part of a page. 

Senator Smaruers. All right, sir. 

Mr. Maruews. If you accept the false premise that changing the 
act is desirable, and recommend some change, any change at all, so 
that the question then becomes a matter of just what the change should 
be, we wonder, as a result, what substitute amendments might be 
offered on the floor and with what even more serious results than you 
can now foresee. 

We wonder also, even assuming that whatever change you might 
propose would remain in the final bill, what legislative history might 
occur, either on the floor of the Senate or the other body, that you 
cannot now foresee and would not desire. 

Senator Smaruers. Are you asking us these questions ? 

Mr. Maruews. I am just putting this in as a question for you to 
consider when you review it. 

Senator Smaruers. May I just interrupt you right there to say that 
if anybody can foresee what the Members of the United States Senate 
may or may not do, then that particular person has a great future. 

Mr. Maruews. Senator, that is the very reason why we do not want 
the present definition changed, the very reason. 

Senator Smatuers. I think they are all reasonable men, but we 
have a rule here in the Senate that they can offer as many amendments 
as they might see fit to offer, so we don’t know. We are only con- 
cerned at this moment with what this subcommittee does, and if you 
have some suggested amendments that you think we should consider, 
we would be very happy to have them from you. 

Mr. Matuews. Sir, there are no suggested amendments to that bill 
as it now stands. Our suggestion is that we do not change that part 
of it that S. 1677 pertains to. I think I would be repeating myself in 
the rest of my statement, because it is along the same lines. We just 
don’t see what would be gained from it. 

Senator Smaruers. Well, you seem to me a very reasonable man, 
and a man who certainly knows his business. Obviously you are rep- 
resenting your particular interest very well and deserving of com- 
mendation from the boss of your particular company, but what I am 
interested in knowing is, if we strike out that language there and say, 
“and not provided by common carriers” 

Mr. Maruews. That is on 1384, sir? 

Senator Smaruers. Yes, on 1384, we are talking now about con- 
tract carriers. It makes it possible for you people, as I see it, to still 
do business with contract carriers in the same fashion that you do it 
today. 

Is that not your conclusion about it ? 

Mr. Marnews. I think so. 

May I suggest this? I will get a transcript of the change and I 
will review it. 

Senator Smatuers. We will leave the record open so that you may 
submit a new statement in the light of these changes. ; 
Mr. Marnews. I would like to do that, sir. 
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Senator Smatruers. We thank you very much, sir, and we will place 
at this point in the record your subsequent statement. 
(The material referred to is as follows :) 


SUPPLEMENTAL STATEMENT OF H. O. MATHEWS IN OPPOSITION TO SENATE BILL 
No. 1384 


My name is H. O. Mathews. At the time I appeared in opposition to 8. 1384 
I was informed that Chairman Clark of the Interstate Commerce Commission 
had suggested certain amendments and I requested time to study these amend- 
ments to see to what extent, if any, they met my objections. 

I have obtained a copy of the printed statement of Chairman Clark but have 
not been able to get the copy of the transcript of his oral testimony before the 
Commission. 

Based upon Chairman Clark’s prepared statement my opposition to S. 1384 
is intensified rather than eliminated. As I read his testimony, no change is 
suggested in section 1 of the proposed bill. The entire change to be in section 2. 
While the test to be applied to a new contract carrier is possibly modified to 
some extent by the amendments, it would still be extremely difficult to obtain 
new contract carriage within the definition of section 1 of the act. 

At the time of my testimony I was not certain whether carriage in a refrig- 
erated trailer was considered specialized service by the Interstate Commerce 
Commission. I now find that it is not considered specialized service. As I 
mentioned in my original testimony, we have two types of common carriers in 
the meat business—those carriers who specialize in perishable products and 
general commodity carriers. It is the latter type in which the Commission is 
particularly interested. These general commodity carriers often times do 
purport to offer refrigerated service but our experience with them has, on the 
whole, been extremely bad. 

The reason for my intensified opposition is that Chairman Clark apparently 
interprets section 1 of S. 1384 as putting some of the present contract carriers 
in a position where they are neither proper contract carriers nor entitled to 
convert to common carriers. Under his interpretation of the bill the Commis- 
sion might therefore put a number of contract carriers out of business. From 
our standpoint this would be a catastrophe. At the time of my previous testi- 
mony I had assumed that under the bill an existing contract carrier would 
either continue as a contract carrier or would be converted to a common carrier. 
Chairman Clark’s statement makes it plain that he feels that there is a group 
of present contract carriers who, under the proposed definition, would not qual- 
ify as contract carriers or common carriers and who could be ordered to cease 
business. 

This magnifies a situation which I mentioned in the portion of my previous 
statement not read to the Commission. I wish to repeat it here. The presence 
of the contract carrier has been an important element in preventing the overall 
cost of the distribution of meat rising more than it has. The enactment of 
the bill would increase the cost of such distribution. The major portion of such 
increase in distribution cost would unquestionably be reflected in the form of 
a decreased price which the producer would receive for his livestock. 


Senator Smaruers. Any questions, Senator Yarborough / 

Senator Yarsorovueu. No. 

Senator SMATHERS. Senator Schoeppel ¢ 

Senator ScnHorrret. No questions. 

Senator Smaruers. Thank you very » uch, Mr. Mathews. We ap- 
preciate very much your staying over. At this point we will insert 
a statement from a similar group of individuals on S. 1384. 

(The material referred to is as follows :) 


VIEWS OF OSCAR MAYER & Co., GEO. A. HORMEL & Co., JOHN MorrRELL & Co., THE 
RATH PACKING Co., OPPOSING NEW DEFINITION OF CONTRACT CARRIER AS CON- 
TEMPLATED BY SS. 1384 

PRELIMINARY 


The views expressed herein are on behalf of Oscar Mayer & Co., Geo. A. 
Hormel & Co., John Morrel & Co., and the Rath Packing Co. These companies 
operate meat-packing plants at Austin, Minn., Fremont, Nebr., Dallas and Fort 
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Worth, Tex., Madison, Wis., Davenport, Estherville, Ottumwa, Waterloo, and 
Fort Dodge, Iowa, Philadelphia, Pa., Fort Smith, Ark., and Madison, Mitchell, 
and Sioux Falls, S. Dak. From those plants, as well as from pool cars shipped 
from those plants, we use various types of motor carriage to distribute our 
products—common, contract, and private. The contract carriers we use give 
us a specialized service which is necessary for the transportation of our perish- 
able meats. 

We are emphatically opposed to any legislation which in any way restrains 
the authority of contract carriers, or prevents them from performing the neces- 
sary functions they new perform for us. 

To reduce the authority of contract carriers as is contemplated by this bill, 
and make most existing contract carriers into common carriers, invites increases 
in our charges not warranted, necessary, or at present sought by our contract 
carriers. We say that because if they are made into common carriers we fear 
they will be urged to join tariff bureaus, resulting in the assessment against 
us of class rates, various unnecessary accessorial plus charges, such as sorting, 
refrigeration, inside deliveries, and the like, many of which are now included 
in the contract carrier’s line-haul charge. In addition, many contract carriers 
would have to incur added costs, such as terminals, etc., of which the Commission 
speaks. 

In view of our experience with motor common carriers, especially of general 
commodities, we believe there is more need for contract-carrier service, not 
less of it, in the handling of our commodities. 


There should be no change in the definition of “contract carrier’ contained in 
section 203 (a) (15) of the act ° 


Some state that the line of distinction between common and contract carriers 
has been a vexing problem down through the years and a source of concern to 
both the industry and the Commission. The proposed legislation as to a new 
definition will unquestionably create more and greater vexation. We are inclined 
to believe that the confusion and litigation on the subject is becoming less and 
less. In other words, the statute as it exists today has been fairly well litigated. 
Now to change the verbiage would call for a new series of litigation. It would 
create a new burden. 

No hard and fast rule can be defined in legislation. No attempt to do so should 
be made. It is not necessary. 

As we understand the present definition, holding out to the public is the 
important factor in determining whether a carrier is a common carrier. That 
minimizes the opportunity for special service to a few shippers as contemplated 
now. 

Even assuming that the type of service performed by the common carrier over- 
laps to an extent the type of service performed by the contract carrier, that will 
always be so, no matter what changes in definition may be brought forth. 

We contend that the handling of our products calls for employees with special 
training for the specialized service required. We also contend that a contract 
carrier is better qualified than the common carrier to effect that training. 

A number of contracts of shippers located at one point may constitute a holding 
out to the public and thereby to an extent imply common carriage. But, as we see 
it, there are not many such situations, considering the large number of contract 
carriers coming within the jurisdiction of the Commission. Surely a number of 
contracts from a similar number of points is not a holding out to the entire public, 
but is service performed for certain shippers. 

Some contend that the trend of the Commission’s decisions indicates stricter 
standards which have made permits more difficult to secure. Even assuming that 
the standards are more strict under the present definition in the act, if a new 
definition is brought forward, then we will have another trend of decisions with 
the accompanying litigation to interpret the new definition. The public has 
become accustomed and familiar with the yardsticks established by the Commis- 
sion and the courts. Why invite further litigation and different standards unless 
something is to be gained? We see nothing to be gained by the emasculation of 
the statute as it stands today? 

We contend that it is not necessary, in fact it is undesirable to change the 
definition of “contract carrier’ contained in section 203 (a) (15) of the act. 
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There should be no change in the standards prescribed in section 209 (b) of the 
act which must be observed in granting permits to contract carriers by 
motor vehicle 


Under section 209 (b) of the present statute the prescribed standards which 
must be met by an applicant are that (1) the applicant shall be fit, willing, 
and able properly to perform the service in question, and to conform to the 
provisions of part II of the act and the lawful requirements, rules, and regulations 
thereunder ; (2) the proposed operation will be consistent with the public interest 
and the national transportation policy: (3) the Commission is directed to specify 
in the permit the business of the contract carrier, the scope thereof, and reasonable 
terms, conditions, and limitations. 

Surely the standards embraced by (1) above should not be changed. They are 
substantially the same as for a common carrier (sec. 207 (a)). 

The only difference between the standard for a contract carrier and a commor 
carrier as embraced by (2) above is that the proposed operation of a contract 
earrier shall be “consistent with the public interest and the national trans- 
portation policy,” and that a common carrier shall be “required by * * * public 
convenience and necessity” (sec. 207 (a) and 209 (b)). The distinction is not of 
sufficient significance to warrant a change. And we know of no better way of 
expressing those standards or substitutes therefor. 

Except for method of expression, there is little difference between the standard 
embraced by (3) above applicable to a contract carrier and the similar standard 
prescribed for the common carrier (sec. 208 (a) and 209 (b)). There is no need 
for change. 


There should be no repeal of the proviso in section 209 (b) of the act which 
authorizes a contract carrier to substitute or add contracts 


The proviso of section 209 (b) reads: 

“That no terms, conditions, or limitations shall restrict the right of the car- 
rier to substitute or add contracts within the scope of the permit, or to add to 
his or its equipment and facilities, within the scope of the permit, as the de- 
velopment of the business and the demands of the public may require.” 

Under the act as it stands today, after a permit is issued the contract car- 
rier may substitute or add contracts with additional shippers if the service 
comes within the scope of the permit granted. With that proviso eliminated, 
each substitution or addition would have to be brought back to the Commission 
for litigation. 

Assume a contract with the Estherville packing plant at Estherville, Iowa, 
growing out of grandfather rights. Morrell buys the Estherville plant. Ap- 
parently, under the proposal Morrell could not enter a new contract, but the 
motor carrier would have to apply to the Commission and litigate the matter, 
aud perhaps the opposition could prevent Morrell from continuing the grand- 
father rights possessed by its predecessor. 

We contend that any restriction in the proviso in question would be too nar- 
row and, in effect, destroy the desirability of a contract carrier, and make it 
practically impossible for a contract carrier to do business. Not many particu- 
lar shippers have sufficient business to make it possible for a contract carrier 
for hire to exist. 

Restriction as to the number of contracts permitted would prevent an existing 
contract carrier from buying authorities from others, or from applying for 
authority in new territory. The extent of the holding out is a proper yardstick. 

We do not believe that a contract carrier, or any other carrier, should be 
compelled to be at the mercy of one shipper, his traffic, or his existence. 

Any legislation that would tend to delimit contract carrier operations would 
foster expansion of private carriage to the detriment of both contract and com- 
mon carriers. 

We earnestly urge that no change be recommended as to the proviso of section 
209 (b). 


Proposed section 212 (c) should not be added to the act so as to require contract 
carriers to convert to common carriers 


The proposal contemplates that if a contract carrier does not want to be con- 
verted into a common carrier, the Commission can on its own violation or on 
complaint modify the outstanding permit of the contract carrier so as to restrict 
its existing authority. In other words, it would permit the Commission to take 
away some of the rights heretofore granted to the contract carrier. That is the 
equivalent of taking away its franchise once granted. 
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As we see it, this in effect would require destruction or restriction of a fran- 
chise already granted. Or, stated another way, it would be equivalent to forc- 
ing what is now a contract carrier to become a common carrier, or perhaps go 
out of business. 

The Commission speaks of diversion of traffic from common carriers by con- 
tract carriers seriously impairing the ability of the common carriers to render 
adequate service to the general public. As we read the bill, it would permit 
the Commission to compel a contract carrier to divert more traffic from the ex- 
isting common carriers by compelling the contract carrier to become a common 
carrier. 

The Commission states that the contract carrier should not be permitted to 
encroach upon the operations of a common carrier and skim off the cream of the 
traffic. By compelling a contract carrier to become a common carrier, there 
certainly would be encroachment upon existing common carriers, and those new 
common carriers could even skim off more of the cream of the traffic now handled 
by the existing common carriers. 

The Commission states that there is no assurance, once a permit is granted, 
against a contract carrier actively competing with and supplanting common 
carriers by adding more contracts with other shippers. Under the proposed bill, 
if a contract carrier is forced to become a common carrier, the contract carrier 
would legislatively be forced to go even further than perhaps the contract carrier 
desired to do in that respect. 

In this connection, as we understand the proposal, a shipper would be practi- 
cally precluded from obtaining new service by contract carrier if there is any 
service, no matter what kind, available by a common carried. 

Let us assume that the Commission should rule that any contract carrier with 
15 or more contracts shall be converted into a common carrier. That would ulti- 
mately destroy many contract carriers. 

Take a contract carrier which specializes in the handling of dairy products, 
meats, and the like, and which has, say 16 contracts, with not more than 2 
companies in any given city. If he is required to become a common Carrier, it 
will be necessary that he hold himself out to serve all producers of dairy products, 
meats, and the like, within the territorial scope of his authority. Assume a 
contract carrier serves Chicago, St. Paul, and certain other dairy and meat- 
packing centers in the Midwest. In Chicago alone there are about 15 federally 
inspected slaughtering plants which ship in interstate commerce; and in St. 
Paul, 6. 

In those 2 cities alone there are, therefore, 20 packing plants which would 
demand service. That, of course, is exclusive of the many other packing plants 
in intermediate cities where only one plant is located and which are served by 
the carrier, and is exclusive of the dairy centers such as Green Bay and Plymouth, 
Wis., also served by the carrier. In addition, Swift has plants at Chicago, IL, 
Hast St. Louis, Il, South St. Paul, Minn., Winona, Minn., Des Moines, Iowa, 
Milwaukee, Wis., etc. And Armour has plants at South St. Paul, Chicago, 
Milwaukee, East St. Louis, etc. Few contract carriers could presume to serve all 
those plants and the many dairy-processing plants in the area, including literally 
thousands of country cheese and milk-producing factories from which they draw 
or produce their products, and do that with the carrier’s present equipment. 
It should not be compelled so enormously to increase its equipment and facilities 
to meet such a demand, Failing in that, one can readily foresee proceedings— 
complaint or investigation—before the Commission to take away the carrier’s 
authority for failure adequately to serve the public as contemplated by a common 
carrier. 

In addition, question arises whether or not the carrier would be subject to 
eourt action for failure to serve all, or one because it is serving a given other. 
For example, in Missouri Pacific Ry. v. Larabee Mills (211 U. S. 612, 619), 
the Supreme Court said: 

“* * * While no one can be compelled to engage in the business of a common 
carrier, yet when he does so certain duties are imposed which can be enforced 
by mandamus or other suitable remedy * * *. So long as it engaged in such 
transfer it would be bound to treat all industries at Stafford alike, and could 
not refuse to do for one that which it was doing for others. No legislative 
enactment, no special mandate from any commission, or other administrative 
board was necessary, for the duty arose from the fact that it was a common 
earrier. This lies at the foundation of the law of common carriers. Whenever 
one engages in that business the obligation of equal service to all arises, and that 
obligation, irrespective cf legislative action or special mandate, can be enforced 
by the courts * * *,” 
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The act today expects a carrier to be willing and able. A given contract 
carrier may not be willing and able to engage in such a broad operation. To 
force one to become a common carrier against his will and ability, no doubt the 
act would have to be amended so as to eliminate the requirement as to willing- 
ness and ability. 


Compulsory conversion from contract to common carrier by motor vehicle is 
unconstitutional 

More expensive litigation and uncertainty? 

We contend that to compel one to convert from a contract carrier to a common 
carrier by motor vehicle violates the “due process” clause of the fifth amend- 
ment of the Constitution. 

While the Supreme Court cases cited and quoted dealt with the 14th amend- 
ment, in general, the meaning of the term “due process” is the same in both 
that and the 5th amendment. They both provide that no person shall be de- 
prived of life, liberty, or property without due process of law. The 14th amend- 
ment is addressed to States, and the 5th amendment, to Congress. 

Congress, in setting forth statutory definitions of motor carriers, obviously 
could not and did not attempt to draw the exact line of demarcation between 
the different classes in all possible cases. Instead, it merely recognized the 
factual situation and consistently therewith framed the common-carrier defini- 
tion to include all those for-hire carriers by motor vehicle which met the common- 
law requirements of a common carrier, and at the same time framed the contract- 
carrier definition to include every for-hire carrier “not included” in the common- 
carrier definition. Craig Contract Carrier Application (28 M. C. C. 629, 631). 

However, in enacting regulatory statutes there is a limitation to the effect that 
a private carrier (including a contract carrier) cannot, by mere legislative fiat 
or by administrative action, be converted against his will into a common car- 
rier, and thereby be subjected to the duties and obligations imposed by law 
upon public carriers. The courts have held invalid State laws which attempted 
to impose on contract carriers the status of common carriers, or to: impose on 
private or contract carriers the undertakings or obligations or liabilities of 
common carriers. Michigan Com. v. Duke (266 U. 8S. 570); Frost Trucking Co. 
v. R. R. Com. (271 U. 8. 583) ; Smith v. Cahoon (283 U. S. 553) ; Affiliated Service 
Corp. v. Public Utilities Com. (127 Ohio St. 47, 183 N. BE. 703). As stated, those 
decisions related to State laws. If such legislative action by States is uncon- 
stitutional because in violation of the due-process clause of the 14th amendment, 
undoubtedly similar Federal legislation would be held unconstitutional under 
the due process clause of the 5th amendment. That does not mean that contract 
carriers may not be subjected to certain regulatory requirements heretofore con- 
sidered applicable only to common carriers. In Stephenson y. Binford (287 U. 8S. 
251), the Supreme Court so held in connection with State laws. In light of the 
above, an operator who was not a common carrier under the law in effect prior 
to the enactment of the Motor Carrier Act, cannot be converted into one by that 
act or any construction of it by the Commission. It is, therefore, assumed that 
Congress framed the Motor Carrier Act in the light of that well-known limitation 
upon the power of Congress. Craig Contract Carrier Application (28 M. C. C. 
629, 631). 

In Smith v. Cahoon (283 U.S. 553, 563), the Supreme Court said: 

“* * * Tt is true that the statute does not in express terms demand that a 
private carrier shall constitute itself a common carrier, but the statute pur- 
ports to subject all the carriers which are within the terms of its definition to 
the same obligations. Such a scheme of regulation of the business of a private 
carrier, such as the appellant, is manifestly bevond the power of the State. See 
Vichigan Pub. Utilities Commission v. Duke (266 U. S. 570, 576-578, 69 L. ed. 
445, 449, 450, 36 A. L. R. 1105, 45 S. Ct. 191) ; Prost & F. Trucking Co. v. Railroad 
Commission (271 U. S. 583, 592, 70 L. ed. 1101, 1104, 47 A. L. R. 457, 46 S. Ct, 
605) .” 

In Frost Trucking Co. v. R. R. Com. (271 U. 8S. 588, 592), the Supreme Court 
said: 

“That, consistently with the due-process clause of the 14th amendment, a 
private carrier cannot be converted against his will into a common carrier by 
mere legislative command, is a rule not open to doubt and is not brought into 
question here. It was expressly so decided in Vichigan Commission v. Duke (266 
U. S. 570, 577-578). See also, Hissem v. Guran (112 O. 8. 59); State v. Nelson 
(65 Utah 457, 462). The naked question which we have to determine, therefore, 
is whether the State may bring about the same result by imposing the uncon- 
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stitutional requirement as a condition precedent to the enjoyment of a privilege, 
which, without so deciding, we shall assume to be within the power of the State 
altogether to withhold if it sees fit to do so. Upon the answer to this question, 
the constitutionality of the statute now under review will depend. 

“There is involved in the inquiry not a single power, but two distinct powers. 
One of these—the power to prohibit the use of the public highways in proper 
cases—the State possesses ; and the other—the power to compel a private carrier 
to assume against his will the duties and burdens of a common carrier—the State 
does not possess. It is clear that any attempt to exert the latter, separately and 
substantively, must fall before the paramount authority of the Consti- 
tution * * *,.” 

In Michigan Commission v. Duke (266 U. 8S. 570, 577), the Supreme Court said: 

“Moreover, it is beyond the power of the State by legislative fiat to convert 
property used exclusively in the business of a private carrier into a public 
utility, or to make the owner a public carrier, for that would be taking private 
property for public use without just compensation, which no State can do con- 
sistently with the due process of law clause of the 14th amendment. Producers 
Transportation Co. v. Railroad Commission (251 U. 8S. 228, 230); Wolff Co. v. 
Industrial Court (262 U. 8. 522, 585). On the facts above referred to, it is clear 
that, if enforced against him, the act would deprive plaintiff of his property in 
violation of that clause of the Constitution.” 

We contend that legislatively to convert a contract carrier by motor vehicle 
into a common carrier against his will violates the due process clause of the fifth 
amendment of the Constitution. 

CONCLUSION 


We earnestly urge that the act be not amended in the above respects. Any 
amendments along those lines can result in either greater confusion or inter- 
minable litigation, or both. 

Respectfully submitted. 

, WakRREN H. WaGNER, Attorney. 

Dated at Washington, D. C., May 3, 1957. 

Mr. Marnews. Thank you, Senator. We appreciate your patience. 

Senator Smaruers. Mr. Robert F. Thompson, National Associa- 
tion of Motor Bus Operators. 

Mr. Thompson, are you from out of town? 

Mr. Tuompson. Yes, I am, sir. 

Senator Smaruers. All right. 


STATEMENT OF ROBERT F. THOMPSON, NATIONAL ASSOCIATION 
OF MOTOR BUS OPERATORS 


Mr. Tuompson. Mr. Chairman, I have submitted a statement. I 
do not intend to read it. I will try to make this as brief as possible 
and comment on the statement. 

Senator Smatuers. All right, sir. 

I want to tell you this. You never acquire any enemies in this 
group by making your statement short. This is something you can 
do to gain friends, so go right to it. 

(The prepared statement follows :) 


STATEMENT OF NATIONAL ASSOCIATION OF Motor Bus OPERATORS 


My name is Robert F. Thompson and I am president of Vermont Transit Co., 
an interstate motor carrier of passengers operating various intercity routes in 
the upper New England area. I am appearing before your subcommittee as an 
official of a typical intercity motor carrier of passengers and I have also been 
authorized, for purposes of this hearing and as a member of its board of di- 
rectors, to state the views of the National Association of Motor Bus Opera- 
tors on S. 1459, S. 1769, and S. 1458. 

This last-named organization is the national trade association for the inter- 
city motorbus industry. It serves as spokesman for nearly 1,000 carriers who 
provide about 80 percent of the intercity motorbus transportation in the United 
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States. In addition to furnishing the only means of public transport in thou- 
sands of communities, our industry also provides package express and first- 
class pouch mail service in many of these places. 

I shall take up each of the bills to which I have referred separately. 


8. 1459 


The intercity bus industry earnestly supports this proposed amendment to sec- 
tion 208 (c) of the Interstate Commerce Act which would eliminate the existing 
provison for unlimited rights to transport special and chartered parties as an 
incident to regular-route certificates granted under the present act for the 
transportation of passengers by motor vehicle. The effect of the proposed 
amendment would be to require that future authorizations for charter and spe- 
cial service operations be supported by proof of a need therefor. 

As pointed out in legislative recommendation No. 11 submitted by the Inter- 
state Commerce Commission, there has been widespread abuse of the present 
provision of section 208 (c) of the act relating to charter operations. Appli- 
cations for regular-route motor passenger certificates, particularly over short 
routes, have frequently been made solely or primarily for the purpose of securing 
these incidental unlimited charter rights. That this has been the principal mo- 
tive is apparent from the cases referred to by the Commission in which service 
on the regular routes applied for has been rendered on a purely taken basis or 
not at all. 

This situation is of particular concern to the established regular-route car- 
riers who are rendering bona fide essential services to thousands of communi- 
ties which are entirely dependent upon intercity buses for their only means of 
public pasenger transport. Much of this service, particularly over short routes, 
tends to be noncompensatory, and a very significant portion of it is actually 
supplied at a loss to the carriers. In many cases, this service would, indeed, 
have to be discontinued if it were not for the fact that the carriers have been 
able to augment their revenues by actively seeking and obtaining charter 
business. 

The tremendous increase on the use of private automobiles during the last 
10 years has resulted in steadily declining revenues for the bus operators. At 
the same time, expenses have increased greatly with the result that a substan- 
tial proportion of the surviving carriers are in a precarious financial position 
and many have been forced out of business. Of 149 class I intercity carriers 
reporting to the Commission, 48, or about a third, finished 1956 in the red. The 
smaller carriers, as a whole, have operated in the red for several years. 

The governors and legislatures in the six New England States, and in 
Iowa, Pennsylvania, New York, Ohio, and Michigan have become so concerned 
with the problem of maintaining these essential passenger services that they 
have recommended, and in some cases effected, remedial measures in the form 
of tax relief for the carriers. In the case of Michigan, a special legislative 
committee recommended that the State public service commission take further 
steps to control unlawful competition with the regular-route carriers for charter 
business because of the importance of such revenues in enabling these carriers 
to maintain regular-route services. 

The importance of charter revenues to the established regular-route carriers 
is obvious from the revenue-expense pattern of the class I carriers. Passenger 
revenues from regular-route service in 1956 were almost identical with ex- 
penses, i. e., about 40 cents per vehicle-mile. Charter revenues, on the other 
hand, exceed expenses by roughly 5 cents per vehicle-mile. This difference, of 
course, is explained largely by the fact that a charter bus is operated only when 
there are sufficient passengers to justify it, whereas regular-route service must 
be operated whether or not there are any riders. At the present time, regular- 
route buses are operating with an average load of about 50 percent of capacity. 
Thus the charter revenues, although they constitute only about 7 percent of the 
total, are actually making it possible for some carriers to continue their regular 
services. If it were not for these revenues, approximately 8 of the 149 class I 
carriers, in addition to the 48 referred to above, would have finished 1956 in the 
red. In other words, serious as the present situation is with a third of the 
large carriers in the red, it would be far worse if it were not for these charter 
revenues. In the case of the smaller carriers who supply essential regular- 
route service to many communities, the problem is even more crucial. These 
small companies are dependent upon charter business for nearly a fourth of 
their total revenues, and it would be utterly impossible for them to render 
regular-route service without this income. 
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It is obvious from the foregoing that loss of any substantial proportion of 
these revenues by established carriers is certain to jeopardize essential regu- 
lar-route services in many communities. Enactment of 8S. 1459 will go a long 
way toward carrecting this situation by preventing the destructive competition 
for charter business by carriers which do not operate or intend to operate the 
regular-route service for which they apply merely as a means of securing 
charter rights. 

Charter services were only a small part of common carrier passenger opera- 
tions at the time section 208 (c) of the act was passed. They were then truly 
incidental to regular-route operations. Accordingly, proof of need for regular- 
route authority was sufficient safeguard to protect the public from the destruc- 
tive consequences of overcrowding in the charter field. For that reason the 
provisions of section 208 (c) granting charter rights as an incident to regular- 
route authority were sufficient to assure the integrity of the principles con- 
tained in the national transportation policy for an orderly development of an 
adequate transportation system. 

However, the situation has undergone a radical change since that time. 
Charter services have increased many times in amount and they have become 
essential as a support for regular-route operations. They are an important part 
of our transportation system. They are no longer merely incidental to regular- 
route services. 

Despite the importance of charter services, there has not been a controlled 
development such as we have had for regular-route operations. The result is 
that the field is tremendoulsy overcrowded. A grossly wasteful duplication of 
charter facilities exists which has led to destructive competition for charters 
contrary to the basic purposes of the Interstate Commerce Act. In our opinion 
the proposed amendment of section 208 (c) would tend to correct this situation. 

In view of the present growth and importance of charter services, they should 
not be authorized except upon proof of need in the same way that a need must 
be shown for regular-route authority. Since the proposed amendment would 
accomplish this objective, it is timely legislation. The amendment would not 
bar bona fide applications for charter services and it would reduce the existing 
effects of overcrowding in the field. 

The financial plight of the established regular-route carriers would now be 
somewhat less serious if they had not been confronted with this condition of 
overcrowding. The proposed amendment would tend to restore the bus trans- 
portation industry to the sound economic conditions for which the Motor Car- 
rier Act was originally enacted. 

We therefore earnestly urge your subcommittee to recommend the enactment 
of this proposed amendment as a step in the right direction. 


8S. 1769 


This bill would require that the timetables and other information services of 
passenger carriers, including bus lines, be given in both standard and any 
officially adopted local or daylight-saving time. 

The intercity bus industry opposes the requirement that such information be 
given in both standard and local times, and urges that the bill be amended to 
permit the publication and quotation of any arrival or departure time in either 
standard or local time, provided the selected system shall be clearly indicated. 

The proposed requirement that all quotations of arrivals and departures be 
given in both standard and daylight-saving time would confuse the traveling 
public, would make it virtually impossible for passengers or ticket agents to 
plan schedules for long journeys, and would make the publication of schedules 
in the Official Guide and other publications so confusing and cumbersome as to 
be useless. 

There are advantages to quoting timetables in terms of the local time of the 
place of arrival or departure, whether “standard” or “daylight,” and most bus 
tables, as do those of the airlines, adopt that practice. Informal surveys of 
passenger reaction conducted by both types of carriers have confirmed the wis- 
dom of that practice. 

Our experience is that travelers generally prefer to conform travel times to 
the same time system as that which governs daily activities at places of de- 
parture and arrival. Passengers expecting to be met at points of arrival by 
relatives or business associates can make more reliable arrangements if they are 
not required to convert announced arrival times to a different time system. 
Businessmen and other travelers like to fix times of appointments at destina- 
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tion in relation to the time they arrive at destination. If they are required to 
convert bus time of arrival to daylight time, for example, there is chance of 
error which could prevent meeting appointments, and cause an unnecessary 
waste of time. Even at points of departure it is easier to complete transporta- 
tion arrangements in accordance with the time system prevailing at points of 
departure and the chances of missing important transportation arrangements 
are reduced if the local time system controls. 

Any verbal quotation of departure and arrival times, however, has an ex-- 
cellent chance of being misunderstood, or, more probably, being imperfectly 
remembered, even if given in the time system used locally. The likelihood of 
such an error, however, is increased manyfold when two times are given for the 
same departure. Anyone directly experienced in the intercity transportation of 
passengers will confirm that the elderly lady who has been told that her bus 
leaves at both 12:30 and 1:30 does not know when to catch the bus. 

Each month the schedules of intercity bus lines are published in the Official 
National Motor Coach Guide. The current edition of the guide contains 1,120 
pages. This is the book that is used in planning long-distance intercity journeys, 
as it is the only compilation of up-to-date schedules for all carriers. Even 
though the times of arrivals and departures of each schedule are shown only 
once in the guide, its present size makes the matching of arrivals and departures 
at transfer points necessary in the planning of a long interstate journey, a matter 
requiring considerable effort, care, and patience. If many of the schedules shown 
were quoted twice, as the present bill would require, the guide would become so 
unwieldy and the chances for error in planning schedules and connections so 
great, that the passengers would inevitably be inconvenienced at some point 
along the route. As a matter of practicable usage, the double quotation which 
the proposed bill would require would be a disservice to all interstate travelers 
and to the carriers who hope to retain their good will. 

Traffic studies which the industry made some years ago showed that nearly 
30 percent of the passengers traveling by intercity bus originated at smaller 
communities where the tickets were sold by a drugstore or other local commercial 
establishment because there was not even enough traffic to support a carrier 
station. Bus timetables, therefore, cannot be confined to the major cities but 
must include the thousands of small communities, for which bus service is the 
only form of public transportation service available. As an example, a local 
schedule between Charleston and Beckley, W. Va., slightly more than 50 miles, 
takes 192 minutes. The timetables show 24 separate stops, or 1 every 8 minutes. 
The difficulty inherent in reading any timetable would be greatly magnified by 
quoting those arrival and departure times twice. It is much simpler for the 
drugstore ticket agent and the passenger who cannot take the time to become 
snecinllv skilled in reading timetables to know that local time will be observed 
at the place of departure or place of arrival, when they are looking for bus 
time scucauwmes, 

One of the principal advantages of bus service for the traveler is the great 
frequency of service which it can provide. There are places where 50, 60, 
or even more schedules are provided in each direction daily. A sizeable num- 
ber of routes have 25 or more schedules in each direction. It is the portions of 
the United States where daylight-saving time prevails that the greatest fre- 
quency of bus service exists. The size and complexity of bus timetables would 
under the proposed bill, requiring the publication of schedules in terms of 
both time systems, become so great at these places as to make them unmanage- 
able and an inconvenience to those who attempt to use such timetables. 

Accordingly, the intercity bus industry urges that this bill be amended to 
provide that any arrival or departure time may be shown in either local or 
standard time, at the election of the carrier, provided it is clearly shown which 
system is used for any such quotation. This is the system that the bus lines 
have been following for many years. The public has enthusiastically accepted 
the practice, and has been benefitted thereby. In order to assure that this 
desirable practice shall continue, the bill should be amended as follows: 

(a) By substituting the word ‘‘may” for the word “shall” in line 1 of page 
2: (b) by substituting the words “any arrival or departure” for the words 
“arrivals and departures” in line 1 on poge 2; (c) by inserting the word 
“either” after the word “vehicles” in line 2 on page 2; (d) by substituting 
the word “or” for the words “and also” in line 3 on page 2; (e) by sub- 
stituting a comma for the period at the end of line 4 on page 2, and adding 
thereafter the words “but shall clearly indicate whether the time shown is 
standard or other time.” 
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S. 1458 


This bill would authorize the Commission to issue temporary certificates for 
a definite term. The intercity motorbus industry takes no position with respect 
to the application of this bill to certificates for motor carriers of property (to 
which the Commission’s justification is solely directed), but strongly opposes 
its application to motor carriers of passengers. If the bill be passed with re- 
spect to motor carriers of property, the bus industry urges that the proviso of 
section 207 (a) be simultaneously amended, by substituting a comma for the 
period at the end thereof and adding the words “nor for a limited term.” 

The bus industry submits that there is no need for any such authority in the 
passenger carrier field. Applications for certificates authorizing the transporta- 
tion of persons by common carrier almost invariably contemplate a permanent 
or, at least, an indefinite operation. In the case of regular-route passenger 
operations, substantial investment in equipment, terminal facilities, and the 
like, are involved and any advance limitation on the life of a certificate would 
clearly act as a deterrent to improved service to the public. If there be an 
actual temporary need, the provisions of section 210 (a) are a sufficient remedy. 
If there be a need for bus service over a longer period, which the existing car- 
riers cannot meet, the applicant should be given the full authorization. If the 
traffic should disappear, the authority can be cancelled under the existing law 
by simply enforcing the requirement now contained in all certificates for rea- 
sonably continuous and adequate service. 

Moreover, the proposal appears unworkable and would appear to create more 
difficulties than it would solve. Rarely, if ever, could an accurate prediction be 
made as to a definite date (more than 180 days in the future, for which the 
Commission is already empowered) when a need for bus service would termi- 
nate. Too many things can happen to affect such a need. If, under the pro- 
posal, a certificated term expired before the traffic disappeared, the carrier would 
be back again for more authority, and more litigation would ensue, particularly 
where other carriers were in competition with the holder of the temporary cer- 
tificate. There would be an unstable competitive situation during the entire 
term of the temporary passenger certificate. The permanent carrier may not 
feel that it can afford to invest in facilities and equipment on the assumption 
that the temporary carrier will be gone at the expiration of the term and the 
temporary carrier cannot afford to invest in facilities and equipment in reliance 
upon operations beyond term. The Commission would be faced with the prob- 
lem of trying to solve the dilemma where both had made such investments. On 
the other hand, the public would be shortchanged where neither was willing to 
take the necessary gamble. In short, the power to grant a temporary certificate 
would have no advantage over the existing law, where there is no competitive 
permanent carrier service, and would create instability and destructive com- 
petition where competitive permanent carriers are already in operation. 

The “permanent” bus industry is essential to surface public intercity passenger 
transportation. If the bus industry is not sustained, many communities will find 
themselves without any public means of surface transportation or without any 
public transportation at all where the only public transportation available today 
is bus service. The squeeze between rising costs and private competition threat- 
ens the permanency of the bus industry. The proposed creation of a new type 
of “temporary” competition, the only justification offered for which is the fear 
of “dormant” certificates, which the Commission already has the power to 
revoke under section 212 (a), would tend to further weaken the industry. 

Accordingly, the intercity bus industry opposes the application of this bill to 
the transportation of passengers. 


Mr. Tuompson. I reside in Burlington, Vt. I am president and 
1 of the 4 stockholders of the Vermont Transit Co., which is a small 
or medium-sized intercity busline that operates in the northern New 
England States. 

We have 37 buses. We have been in business about 28 years. TI have 
been actively associated with the company for 26 of those years. I 
am appearing here today on behalf of my own company, and also by 
specific authorization and as a member of its board of directors on be- 
half of the National Association of Motor Bus Operators, which is 
the trade association of the intercity bus industry. 








SURFACE TRANSPORTATION 229 


I intend to comment on S. 1459, S. 1769, S. 1458, and S. 1460. 

Senator Smaruers. Now, S. 1469, I might say for the benefit of the 
members of the committee—I will read what the staff has prepared 
here— 
is a bill to amend section 208 (c) of the Interstate Commerce Act that gives 
special or charter service rights to common carriers by motor vehicle, to make 
it inapplicable to carriers issued certificates in the future and not get it auto- 
matically. 

The difficulty we have is we are just getting acquainted with what 
is in Senate bill 1677 and Senate 1384, and then you fellows start 
talking about 3 or 4 other bills, so it takes us a little time to catch up 
with you. 

But you go right ahead, now. 

Mr. Tuomrson. Thank you, sir. 

The chairman has outlined the bill, so I don’t need to repeat that. 

The reasons for the Jegislation, as stated by the Commission, are 
quite obvious. The legislation has been recommended by the Com- 
mission and we heartily endorse it because the incidental charter right 
which now goes automatically with a certificate authorizing regular 
route operations has led to numerous abuses. 

When the Motor Carrier Act was first passed in 1935, charter service 
was truly incidental to regular route operations and there wasn’t very 
much charter service. But charter service has grown tremendously 
in importance over the years and as the Commission states, and we 
heartily agree, within recent years there have been numerous instances 
where a carrier or an applicant has applied for a certificate covering 
a short regular route with no intention of truly providing regular 
route service but primarily for the purpose of obtaining the incidental 
charter right that goes with it. 

The existing situation today is that if a carrier, an applicant, files 
for a certificate over a regular route, let us say 5 or 10 miles in length, 
and is successful in obtaining that certificate, he automatically gets 
the right to operate charter service from any point on that route or 
within the general territory of that route to any point in the United 
States. 

All that this legislation would do is to require that future appli- 
cants for such certificates not only prove that the public convenience 
and necessity requires the regular route service but that they sepa- 
rately prove that the public convenience and necessity requires the 
charter service. It would not in any way operate to bar any bona 
fide application for charter service where the applicant can prove a 
need for that. 

Senator Smaruers. Let me ask just this one question. 

Suppose I decided to apply for a charter to operate a bus from 
downtown Washington out to Silver Spring, and I didn’t really at 
the time know of any charter service incidental with that, so when 
I went up to prove my case and prove that there was a need for me 
to run a bus from downtown out to Silver Spring, I didn’t mention 
anything about any charter service, would I be precluded under this 
legislation from ever doing any charter service in the future ? 

Mr. Toompson. I don’t believe you would be precluded for all times. 
Presumably in that case, Senator, you would prove your need for 
service, Washington to Silver Spring, and would be granted a regular 
route certificate. 
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Not, if you were unaware of any need for any charter service and 
did not include it in your original application, you would not get 
the right to do charter service. But at some future date you could 
come in with an application to operate charter service. 

Senator SMATHE RS. But is it ¢ ustomary, now—for ex: imple, you are 
running a bus service in this city of Vermont. Do you ask for char- 
ter privileges, too, when you ask for a right to serve a certain commu- 
nity in a certain community in a certain area, is it also customary 
for applic ants to ask for charter privileges, too? 

Mr. THompson. No, sir, there is no need to do so, because you au- 
tomatically get it. 

Senator Smaruers. That is just what I am trying to get. You au- 
tomatically get it now, but what this bill would provide would be that 
in the future you would not automatically get it? 

Mr. THompson. That is right. 

Senator Smatuers‘. You would be precluded from it unless you 
specifically asked for it at that time ? 

Mr. Tuompson. That is right, or at a later date. 

Senator Smatuers. Eventually, you could come in at a subsequent 
date and make application for it. I understand. 

Senator Scnorrre,. And where you have it now, you would in a 
sense, then, expect to have grandfather rights with reference to that 
particular phase of your service, namely, charter service ? 

Mr. Tuompson. This bill, as I understand it, would apply only to 
future applications. It would not affect any existing rights. 

Senator ScHorrreL. That is right, that 1s the way 1 understand it. 

Senator SmarueErs. So, it ought to be that nobody who now oper- 
ates any sort of transportation service would be against this bill. 
They have all got the rights. 

Mr. Tuompson. I guess that is a true statement. 

Senator Smaruers. And the only persons that might be hurt by 1 
is the fellows who would get into it and they are not here yet. It is 
like making the bar examination tough after the lawyers have already 
passed the ‘bar examination. But that is all right. It may be a good 
thing. 

You go right ahead. 

Mr. Tuomrson. I do want to comment on the great importance of 
charter revenues to the maintenance of the existing intercity bus in- 
dustry. There are a great many operators, particularly the smaller 
carriers, who would not tod: ay be able to maintain regular-route serv- 
ice if it were not for the supplemental revenues that they receive from 
charter service, and one of the primary purposes of our endorsement 
of this bill and I believe one of the primary purposes of the Commis- 
sion’s support is to strengthen the existing regular-route industry, a 
great many members of which have been falling by the wayside. 

Regular-route operations in a lot of cases, “partic ularly on short 
routes, are being maintained either on a break-even basis or on an 
actual loss basis. 

Last year, industrywide figures showed that revenues and expenses 
on regular-route operations for the class I carriers as a group were 
just sbiab equal, roughly 40 cents a vehicle mile. 

Charter operations are obviously profitable because you don’t char- 
ter a bus unless it can be profitable and your charter tariff eliminates 
the gamble, so to speak. 
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Senator Smaruers. I think we understand that bill, now. Why 
don’t you go to S. 1769, if that is all right with you 

We appreciate any bills if there is not any opposition to them. 

Mr. Tompson. S. 1769, we find it necessary to oppose vigorously, 
sir. This legislation would require that timetables and other docu- 
ments containing schedule information be quoted and published in 
both standard and daylight saving or local times. 

I think we can best sum up our opposition to this by suggesting 
that anyone who up to now has had difficulty in reading a railroad 
timetable or a bus timetable or an airline timetable will have just 
twice as much trouble if this bill is adopted. 

Presumably the reason for the legislation, and I believe it was 
introduced by the chairman, is to simplify matters for the traveling 
public. I am heartily in accord with that objective, but I honestly 
submit, sir, it would operate to add to confusion rather than to sub- 
tract from confusion. 

Senator Smaruers. Do you have daylight saving time in Vermont? 

Mr. Tuomrson. We do; yes, sir, and I “remember when I started in 
the business as a ticket agent, 25 years ago, our company at that time 
in accordance with the usual practice published its timetables in stand- 
ard time, although the communities in our area were observing day- 
light saving even then, and I have had a great deal of trouble in that 
job and since, trying to explain to people that the bus timetable shows 
12: 30, but the bus actually leaves at 1: 30. 

Senator Smaruers. All right, sir, you have covered that one. 

Let’s go to S. 1458. 

All right, sir, now are you for or against S. 1458? 

Mr. Tuomrson. 8. 1458 we oppose, sir, as it applies to the passenger 
industry. We take no position whatever with respect to the applica- 
tion of the bill to the carriage of property. 

S. 1459, as we understand it, would authorize the Commission to 
issue what I think can best be described as term certific ates, certificates 
of public convenience and necessity for a year, 2 years, 5 years, and so 
forth. 

We simply do not think that there is any need whatever for such 
legislation or such types of certificates in the passe nger-carrying field, 
and I think it is of interest to note that the Commission’s recommenda- 
tion, or rather the justific ation, the reasons given by the Commission 
for its recommendation made no reference whatever to passenger trans- 
portation. The examples they cited of the need for this legislation 
were confined to property transportation. 

A typical example of the possible need of a term certificate would 
be the transportation of property to and from a construction project 
involving the erection of a new plant, where the need for the transpor- 
tation would disappear after the plant was completed. 

In the case of the passenger aspect, presumably that need for trans- 
portation would continue after the plant is completed, because while 
the plant is under process of construction, you would be transporting 
the construction workers. After the plant is completed, you would 
be transporting employees of the factory. 

The Commission already has the power under section 210—A to issue 
temporary authority, and we feel that that is entirely adequate and all 
that is necessary as far as the passenger industry is concerned, We 
think that the issuance of term certificates, say for 2 years, 3 years, 5 
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years, would lead to an unstable situation and result to the public 
detriment. 

For example, let me call your attention to the fact that the institu- 
tion of a new service requires a substantial investment in vehicle equip- 
ment, terminal facilities, and the like. If a term certificate is issued, 
and let’s assume that over this same route or in the general area there 
is also a permanently certificated carrier, the holder of the term certifi- 
cate, it seems to us, would probably be unwilling to make the invest- 
ment necessary to provide all of the service that is needed, because he 
wouldn’t know whether the certificate would be renewed or extended 
at the time the term ended. 

At the same time the holder of the permanent certificate with whom 
he is in competition, we feel, would be unwilling to make that invest- 
ment because he wouldn’t know but what the term certificate would be 
renewed. 

Senator Smatuers. I might say to you, Mr. Thompson, that the full 
committee on matters of aviation has just determined that they were 
going to grant permanent certification for certain airlines for the 
reasons that you have poinetd out for keeping permanent some of these 
bus certificates. I wouldn’t attempt to say what this subcommittee is 
going to do, but I think you could get some consolation out of the fact 
that within the past 2 weeks they have gone the other way with respect 
to aviation. 

Mr. Tuompeson. Thank you, sir. We simply feel that either there is 
a need for permanent service in the passenger field or there is no need 
for the service. 

Senator Smaruers. Thank you, Mr. Thompson, very much. 

Mr. THompson. I would like to make one comment in passing on 
S. 1460 that is not included in my printed statement. As we under- 
stand that bill, it would simply remove a doubt which now exists as 
to the right of the Commission to continue a temporay authorization 
in effect beyond the period of 180 days, providing there is pending an 
application for permanent certification until final disposition of the 
permanent application. 

The Commission has been challenged in the courts on its right to do 
that, although it still does it. In fact, my company presently holds 
two temporary authorizations, both of which are uncontested. 

Senator Smatuers. So you are for it! 

Mr. Tuompson. We support 1460,sir. Thank you very much. 

Senator Smaruers. Thank you very much. 

Mr. Yarsoroucu. I would like to ask a question. 

Senator Smatuers. Mr. Thompson, just a second. 

Senator Yarborough. 

Senator YarsorouGcH. In numerous instances during the war army 
or airbases were opened some miles from the city away from any avail- 
able means of transportation ; do you think there might be any neces- 
sity for this law in that type of situation for a temporary certificate 
for a busline? We also have occasional instances in the Southwest of 
an oilfield being opened or a strata of water being discovered that leads 
to irrigation and rapid development of an area not on any existing bus 
route. 

Mr. Tuomrson. Senator, there is certainly a need for power to issue 
temporary authority on short notice, but the Commission already has 
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that power under section 210 (a). What we say is there is no need to 
issue a certificate for a term, 1 year, 2 years, 3 years, 5 years. 

Senator YarsoroueH. Of course, some of those bus companies and 
the people who operated them have gone. They have mushroomed 
with the war, and when the war ended the traffic went down and they 
are now nonexistent. 

Mr. Tuompson. That is true, but I think the best answer to your 
question in the matter was satisfactorily handled under existing legis- 
lation during World War II and also during the Korean war. I don’t 
believe any Army camps went without service. The Commission 
granted any number of temporary authorities. ‘Those became perma- 
nent, and later if the camp was deactivated, the authority was canceled. 

Senator YarsoroucH. Well, does the Commission now have au- 
thority to issue these temporary certificates ? 

Mr. Tuomreson. They have authority to issue temporary authority 
for a period of 180 days, and if S. 1460 passes, that 180 days can be 
continued pending final action on an application by permanent 
certification. 

The Commission does not have authority today to say to a carrier: 
“We will authorize you to operate for 5 years, but at the end of the 5 
years you must stop.” 

They issue temporary authority, but not temporary certificates. 

Senator Yarsorouen. That is the only question I have. 

Senator Smaruers. Any other questions? 

Senator ScHorrret. No questions. 

Senator SMATHERS. Thank you very much, Mr. Thompson. 

The next witness that we have here from out of town, another Chi- 
cagoan, is Mr. Joseph Hays, Association of Western Railroads. 

You may proceed, Mr. Hays. 


STATEMENT OF JOSEPH H. HAYS, GENERAL COUNSEL, THE ASSO- 
CIATION OF WESTERN RAILWAYS, IN BEHALF OF THE ASSO- 
CIATION OF AMERICAN RAILROADS 


Mr. Hays. I want to talk on the bill just referred to, S. 1460, and to 
make it clear we are opposed to the bill. 

My name is Joseph H. Hays. My office is in Chicago, and I am gen- 
eral counsel of the Association of Western Railways. I make this 
statement in behalf of the Association of American Railroads. That 
association is a voluntary, unincorporated organization, including in 
its membership railroad companies operating more than 95 percent of 
the total railroad mileage in this country and having operating rev- 
enues which are more than 95 percent of the total railroad operating 
revenues. 

| appear in opposition to S. 1460. That bill deals with sections 210 
(a) and (b) ‘aa 311 (a) and (b) of the Interstate Commerce Act. 

To fully understand the effect of that proposal it is well to summa- 
rize briefly the existing provisions of the law and how the bill would 
change them. You, of course, recall that the overall purpose of the 
Interstate Commerce Act and its several parts, including part IT (the 
Motor Carrier Act) which this bill would amend, is to maintain a 
reasonable balance between the supply of transportation facilities and 
the public demand for their use. 
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As one of the means by which that objective is to be carried out the 
law provides that no common carrier of property or passengers by 
motor vehicle in interstate commerce may engage in such operations 
unless the Interstate Commerce Commission has found that it is— 


fit, willing, and able properly to perform the service proposed— 
And that— 
the proposed service, * * *, is or will be required by the present or future public 
convenience and necessity. 

Likewise, no contract carrier by motor vehicle may engage in inter- 
state commerce unless the Commission has found that it 1is— 


fit, willing and able * * * 
and that the proposed operation— 


will be consistent with the public interest and the national transportation policy 
declared in the act. 

There are two exceptions to these general rules. The first is the so- 
‘alled grandfather clause under the terms of which motor carriers who 
were engaged in business before the law was enacted are authorized 
to continue such business without proof of public necessity; and the 
second is that yeatenis by section 210a. Under the provisions of the 
first subparagraph (a) of section 210a, the Commission may, in its 
discretion and under unusual circumstances, grant the right to operate 
for a temporary period without proof of fitness or of public conveh- 
ience and necessity or proof that the proposed operation would be 
consistent with the public interest. 

Under the provisions of subparagraph (b) of this section, in cases 
where approval is sought for a consolidation or merger of existing 
motor carrier operations, the Commission may, in its discretion, and 
without hearings or other proceedings grant temporary approv: al. 

Section 210a was not a part of the Motor Carrier Act when it was 
first adopted in 1935. Not until June of 1938 did Congress see fit to 
give the Commission power to grant operating author ity without pub- 
lic hearings and without proof “of either fitness or public need. When 
that arbitr ary power was given to the Commission, Congress was care- 
ful to circumscribe the power by imposing limitations upon its exer- 
cise. ‘These limitations should be borne in mind in order to understand 
the issue proposed by the bill before you. 

The Commission was given this extraordinary power to act sum- 
marily and without public hearings only when such action is re- 
quired— 

To enable the provision of service for which there is an immediate and urgent 
need to a point or points or within a territory having no carrier service capable 
of meeting such need. 

I think those circumstances are similar to those you mentioned, 
Senator Yarborough, when a new oilfield is brought in or when a 
camp is set up during the war, and so forth. 

In such cases this section gives the Commission power to act by 
granting authority to a common car r ler or a contract carrier “for not 
more than an aggregate of 180 days.’ 

Obviously the purpose of that grant is to give them immediate and 
temporary rights: winle they proceed to move up and prove the public 
need for the service so they ‘have the permanent author ity. 
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The Congress was also careful to lay down a further limitation by 
providing that such temporary authority— 
shall create no presumption that corresponding permanent authority will be 
granted thereafter. 

In the case of consolidations or mergers the Commission is given 
power under section 210a (b) to grant authority for no more than 180 
days— 
if it shall appear that failure to grant such temporary approval may result in 
destruction of, or injury to, such motor carrier properties * * * or to interfere 
substantially with their future usefulness in the performance of adequate and 
continuous service to the public. 

Section 3 of the proposed bill pertains to carriers by water. Section 
309 of the Interstate Commerce Act imposes regulations upon water 

carriers (to the extent they are covered by the act) which are, in 
language, almost identical with those imposed upon motor carriers. 
Common carriers by water, except those authorized under the grand- 
father clause, must prove public convenience and necessity in addi- 
tion to fitness, and contract carriers must prove, in addition to fitness, 
that their proposed operations will be consistent with the public 
interest and the national transportation policy. 

Section 311 of the act, which this bill would also amend, provides 
for operating authority for water carriers without proof of fitness 
or of public need or of consistency ith the public interest ; provided, 
however, that such authority shall not extend for more than an ag- 
gregate of 180 d: uys. Here also the need to justify this emergency 
action must be immediate and urgent and there must be an absence 
of any carrier service capable of meeting that need. 

By this proposed amendment, the “Commission seeks to further 
extend its power by abolishing the 180- day limitation upon operating 
rights granted without public hearing or proof of fitness or need. 
It seeks the power to extend these temporary rights beyond the 6- 
month period for such additional time as it may think is necessary 
for it to make final determination of an application for a certificate 
or permit. 

Presumably the application referred to is one seeking permanent 
authority to carry on the same operations for which tempor ary au- 
thority has been granted. The mere fact that there is no final deter- 
mination of the : application would give the Commission full power to 
extend, indefinitely, operating rights which were originally granted 
without public heari ing, in many cases without even the knowledge of 
competitors or shippers relying for service on such competitors, and 
without proof of either fitness or public need. 

The amendment which first wrote into the Interstate Commerce 
Act these provisions for temporary authority was sought by the 
Interstate Commerce Commission in’ 1938 and was embodied in H. R. 
9739 and S. 3606. In seeking such an amendment, Walter M. Splawn, 
then Chairman of the Commission, wrote a letter to the Senate and 
House of Representatives dated February 25, 1938 (reproduced in 
full in S. Doe. 154, 75th Cong., 3d sess.). 

The following is a direct quote from that letter : 

Some considerable time is necessarily required for the procedure entailed 


by a public hearing and decision of the issue there presented. The act now 
contains no provision enabling us speedily to grant temporary authority to meet 
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an emergency, pending such formal determination of the matter. We believe 
that we should have power to make such temporary grants. 

Cases arise, and have been brought to our attention, where urgent need for 
interstate motor carrier service suddenly develops. The bringing in of oil 
wells in a new field and conditions created by a flood or other calamitous 
visitation are good examples, and there are others. 

We believe that the Commission should have power to meet such emergencies 
by a grant of temporary operating authority, in its discretion and without hear- 
ings or other proceedings. 


The Committee on Interstate and Foreign Commerce submitted a 
revort on H. R. 9739 which is reported in House of Representatives 
Report No. 2714, 75th Congress, 3d session. 

reating with section 9 of H. R. 9739 which dealt with temporary 
authority requested by the Commission, the committee report shows 
the following: 

Section 9 proposes to amend section 210 of said act by inserting a new section 
therein which would grant to the Commission in cases of immediate and urgent 
need the right to issue temporary operating authority to a motor carrier for a 
period of time not to exceed 180 days, without hearing or other proceedings. 
Such temporary grants would be limited to situations in which there was an 
emergency and where the points or territory affected were without carrier serv- 
ice capable of meeting the need. 

In Senate Report No. 1650, 75th Congress, 3d session, submitted 
with S. 3606, the majority report of the subcommittee of the Com- 
mittee on Interstate Commerce, treating with the matter of temporary 
authority, at page 2 thereof stated as follows: 

Section 9 proposes to amend section 210 of said act by inserting a new section 
therein which would grant to the Commission in cases of immediate and urgent 
need the right to issue temporary operating authority to a motor carrier for a 
period of time not to exceed 180 days, without hearing or other proceedings. 
Such temporary grants would be limited to situations in which there was an 
emergency and where the points or territory affected were without carrier service 
capable of meeting the need. 

The committees of both the House and Senate, on the strength of 
the reports referred to, reported the bills favorably and the proposal 
was duly enacted. 

This brief review of the legislative history makes it clear that 
Congress treated the words “an immediate and urgent need” as ap- 
plying to an emergency and that in doing so adopted the meaning of 

“emergency” as explained by Chairman Splawn in his letter spon- 
soring the amendment. 

Section 311 (a) dealing with temporary operating authority for 
water carriers was patterned after section 210a when it was adopted 
as part of the Water Carrier Act on September 18, 1940. 

These two provisions have remained the same except for an inter- 
lude during World War IT which sheds some light on the current pro- 
posal. The Second War Powers Act adopted on March 27, 1942, by 
its section 102, amended the aforesaid sections 210 (a) and 311 (a) 
by striking out the 180-day limitation upon the duration of tem- 
porary certificates or permits. During the war years the Commis- 
sion was thus authorized to grant. rights unrestricted as to duration. 
However, by amendment adopted June 29, 1946, the time restriction 
was put back in the act as of March 31, 1947. 

Thereafter, in theory, when a temporary certificate was granted, 
it would be granted on the same conditions and circumstances, but it 
would be good for 180 days. 
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During this period the Commission, through its Bureau of Motor 
Carriers, apparently established practices as to granting of operating 
rights without hearings and without proof which it found difficult 
to change. Despite that which appears to have been a clear mandate 
of Congress on June 29, 1956, evidenced by its action reinstating its 
180-day limitation, the Commission continued to grant temporary 
authority beyond the 6-month period. 

This was done under a claim of right based upon section 9 (b) of 
the Administrative Procedure Act which was enacted on June 11, 
1956 (it should be noted that Congress on.June 29, 1946, reinserted 
the 180-day limitation 18 days after it adopted the Administrative 
Procedure Act). The pertinent portion of said act reads as follows 

In any case in which the licensee has, in accordance with agency rules, made 
timely and sufficient application for a renewal or a new license, no license with 
reference to any activity of a continuing nature shall expire until such applica- 
tion shall have been finally determined by the agency. 

In Stone's Express, Inc. v. United States (122 F. Supp. 955 (1954), 
the United States District Court, District of Massachusetts, held that 
section 9 (b) of the Administrative Procedure Act did not enable 
the Commission to grant temporary authority, under section 210a (b) 
of the Interstate Commerce Act, beyond 180 days since the carrier 
seeking the authority had not operated the desired rights prior to the 
application. 

Although the decision was appealed to the Supreme Court it was 
dismissed for mootness in /nterstate Commerce Commission v. Stone’s 
Express, Inc. (350 U.S. 906). 

Thereafter in Atlantic Coast Line Railroad Company, et al., 
United States of America (144 F. Supp. 53), the Massachusetts Dis. 
trict Court in a proceeding involving section 311 (a) of the act again 
held that the Commission had no power to grant temporary author- 
ity beyond 180 days. The court in its decision cited Stone’s Express 
case, supra. The case has been argued before the Supreme Court but 
no decision has as yet been forthcoming. 

Our opposition to the pending bill grows out of our concern as to 
the manner in which the Commission has administered the power 
already given to it by Congress in sections 210a and 311 (a). It 
seems logical to conclude that the action of the Commission and its 
Bureau of Motor Carriers in the future will be patterned upon its 
action in the past. 

A review of the history of the administration of these provisions 
is enlightening. It indicates a loose, extremely liberal exercise of this 
emergency power so carefully circumscribed by Congress. 

Bear in mind the adminition of Congress that authority is not to 
be granted under these sections unless there is— 

* * * an immediate and urgent need to a point or points or within a terri- 
tory having no carrier service capable of meeting such need. 

There are annexed hereto excerpts from the 69th and 70th annual 
reports of the Commission summarizing the cases handled during the 
vear ended October 31, 1956, as compared with similar experience in 
the previous year. 

These figures indicate clearly that the Commission concluded that 
during the year ended October 31, 1956, there were 2,987 situations 
in this country where the need for motor-carrier service was so im- 
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mediate and so urgent as to require emergency action and where 
there was no other carrier service capable of meeting such need. 

The mere reading of this figure proves the point. This compares 
with 2,613 of such cases during the previous year. Obviously there 
could not have been any such number of grants under careful con- 
struction of the language of section 210a. It should also be noted 
that the Commission in these 2 years granted more than 85 percent of 
the applications received. 

But perhaps of even greater significance is the fact that since the 
Commission began relying on section 9 (b) of the Administrative 
Procedure Act at some time after June 1946 there was, up to October 
31, 1955, a total of 15,372 cases where temporary certificates or per- 
mits, originally issued under authority of section 210a or 311 (a), 
were extended beyond the 180-day period of limitation presumably 
because pending applications had not been decided. 

A few examples will indicate the bad practices which might be 
anticipated if this bill were enacted. 

In February 1946 a large motor carrier filed an application for 
extensive temporary authority under section 210a (a). This was dur- 
ing the time when the Commission was not obliged to limit the dura- 
tion of such grants. The first order permitting the temporary opera- 
tion was issued on April 3, 1946. 

Today more than 11 years later, some of these “temporary” rights 
are still being operated since the permanent application has not, as 
yet, been finally determined. This case has been before the Commis- 
sion, has gone all the way to the Supreme Court, back before the 
Commission, and is still unsettled with prospects for another trip to 
the Supreme Court. 

While I do not mean to infer that it takes more than 11 years to 
dispose of all applications, this case shows what has happened in a 
case where the Commission has undertaken to keep temporary au- 
thority alive until final determination of an application proceeding. 
When an applicant is given unlimited operating rights pending final 
determination of an application for permanent authority the law 
automatically puts a premium on litigation and other dilatory tactics. 

You will remember that the act specifically provides that the grant 
of temporary authority is not to create a presumption that correspond- 
ing permanent authority will be granted thereafter. But operation 
under temporary authority is frequently, if not generally, used as a 
means of distorting the evidence as to need or demand. 

A recent case is in point. A carrier filed application for perma- 
nent authority to operate between a point in Alabama and certain 
points in Texas. ! 

After a full hearing, the appropriate division of the Commission 
found that there was no public need for the service and the applica- 
tion was denied. Within less than 1 year the same carrier filed a 
new application for temporary authority to operate between the same 
points plus certain others, which application was followed by an 
application for permanent authority. 

In spite of the previous finding, the Motor Carrier Board, on No- 
vember 7, 1955, granted temporary authority good for 180 days. On 
January 6, 1956, Division I granted petitions for reconsideration 
filed by certain protesting carriers, both motor and rail, and ordered 
the authority revoked as of January 24, 1956. 
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On that date the effective date of the order of revocation was post- 
poned. On March 7, 1956, Division I of the Commission directed 
that the revocation order become effective on March 26. Applicant 
then filed suit in the United States District Court of Alabama. The 
cause was heard by a three-judge court on April 20, 1956, and a decree 
was entered upholding the order of the Commission. The applicant 

carried on operations under its temporary authority from October 28, 
1955, until March 26, 1956. 

Thereafter heari ings were had on the apiticntion for permanent 
authority. Despite the provision in the law negating presumption 
of right to permanent authority because of operations under tempo- 
rary authority, the principal evidence offered was from shippers who 
had received service from applicant while operating under temporary 
authority. 

The Commission has concluded that while such operations raise no 
presumption of right, they are, nevertheless, admissible as “some evi- 
dence” of need for the service. In this case, applicant handled some 
21,106 shipments for gross revenue of more than $400,000. In the 
light of the Commission’s rulings in accepting this kind of evidence, 
a sharp technique has developed. 

Carriers obtain temporary authority with little effort, then make 
extraordinary effort to render “hot shot” service, often at a loss, to 
prove that existing service by other motor carriers and by rail is not 
adequate and that the shippers really need the propones service on a 
permanent basis. Thus operations under temporary authority are 
often used to distort the true facts as to the sufficiency of existing 
service. 

The record is replete with cases in which temporary authority has 
been granted where merely to state the points and commodities in- 
volved is enough to show that an immediate and urgent need could 
not possibly have existed or that there was plenty of carrier service 
readily available to meet whatever need there may have been. 

A tank truck company was given temporary authority on March 
16, 1955, to transport petroleum products in bulk from Philadelphia, 
Pa. .5 to Indianapolis, Ind., Cincinnati, Ohio, and Moscow, W. Va. It 
doesn’t take an expert to know that there was then and still is plenty 
of service by rail and by truck between these points fully capable of 
rendering the service and that there certainly was no emergency 
requiring this tank truck service. 

At the hearing on its application for permanent authority 6 months 
later applicant “admitted it had not actually rendered any service 
under the temporary authority it claimed it needed so badly. The 
application for permanent authority was denied on February 19, 1956. 

On December 4, 1956, the motor carrier board of the Bureau of 
Motor Carriers (which administers these provisions) granted tempo- 
rary authority to a motor carrier for the transportation of general 
commodities between Omaha and Chicago and between Om: tha and 
St. Louis via Kansas City. 

The petition of both motor and rail carriers for reconsideration 

was denied by the Commission on February 25, 1957, and the au- 
thority is still in effect. There are literally dozens. of rail and 
motor carriers operating between these points fully capable of han- 
dling these general commodities. 








240 SURFACE TRANSPORTATION 


In September 1953 the Commission issued temporary authority to 
transport printer’s ink, in bulk, in tank trucks from Kansas City, 
Mo., to Wichita, Kans. The ink had been moving in barrels by rail. 
There was no semblance of any emergency. ple service was 
available both by truck and by rail. At the hearing on the appli- 
cation for permanent authority in March of 1954 applicant admitted 
that the temporary authority had never been used. 

In December of 1953 a motor carrier was given temporary au- 
thority to transport liquid chocolate coating and certain related 
liquid chocolate products from Boston, Mass., to Newark, Hoboken, 
Jersey City, Elizabeth, and Clifton, N. J. and to Reading, Pa. 

The application for permanent authority was not filed until Febru- 
ary 5, 1954, and public hearing was held in August of that year. 
At the hearing applicant admitted that it had not used this “emer- 
gency” authority for service to any of these points except Clifton, N. J. 
When the evidence from all interested parties was received it was 
et that there was no public need for the service to say nothing 
of any great emergency. 

An order denying the application in its entirety was recommended 
and fianlly confirmed by the entire Commission in November of 
1956. 

In November of 1952 a certain motor carrier filed an application 
for permanent authority to transport liquid latex in tank trucks 
between various points scattered throughout an area including Mas- 
sachusetts, Connecticut, New York, New Jersey, Pennsylvania, Dela- 
ware, Maryland, Virgina, North Carolina, Georgia, Tennessee, Ken- 
tucky, Ohio and Michigan. 

It then proceeded to apply for and has been granted temporary 
authority in 13 different orders, the first of which was issued in 
February 1953 and the last of which was issued in August 1955. 
Prior to that time the product had moved largely by railroad. Prob- 
ably no area in the country is more adequately and completely 
served by all means of transportation than is the area involved in 
this proceeding. The application for permanent authority has not 
yet been decided. 

In this connection let me say a word in defense of the Commission. 
While I believe that temporary authority should not have been is- 
sued in this case, certainly the Commission cannot be criticized for 
delay. When the applicant elects to ask for and to push in one pro- 
ceeding rights to operate in such a vast territory as is involved here, 
it can expect nothing but a long period of time in which to get a 
decision. 

The scope of this application is tantamount to a request that the 
Commission repeal the law insofar as it would affect the hauling 
of liquid latex to about one-fourth of the United States—except for 
safety provisions. The applicant might easily have filed many sep- 
arate applications and had them decided promptly, one at a time. 
But why should this applicant be bothered by this delay? It has 
had full operating rights in the 6% years that have gone by. The 
bigger it can make its application, the more difficult it can make a 
fair decision, the better off it will be. 
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These cases are cited merely to illustrate many different ways in 
which the power over temporary authority may i abused. Excep- 
tions to the general rule should be strictly construed. This giant of 
temporary authority is an exception to the general rule laid down in 
the Interstate Commerce Act. 

The legislation proposed in this bill is unnecessary. In any situa- 
tion where there is a need for transportation service which is really 
immediate and really urgent, and where there is no carrier service 
capable of meeting that need, 6 months is ample time to dispose of an 
application for permanent authority to render the service. 

Where there is no other carrier capable of performing the service, 
there is strong probability that there would be no opposition to the 
application. If the need is so immediate and so urgent, the question 
of necessity could be determined at the outset. It certainly seems 
reasonable that the remaining question of fitness could be decided 
in 6 months. The Commission could, and perhaps should, give these 
emergency cases priority over others less urgent. No change in the 
law is necessary for the Commission to adopt that policy. 

It is ordinarily the policy of the railroads to support the Commis- 
sion in its proposals to Congress for changes in the Interstate Com- 
merce Act. On some occasions we find it necessary to differ as to the 
need for, or the desirability of, the legislation proposed. This is one 
of those occasions. We certainly recognize the magnitude and burden 
of the workload the Commission must assume in the administration 
of the Interstate Commerce Act. 

It must necessarily delegate a substantial volume of this work to its 
staff. If it were possible for the members of the Commission to per- 
sonally administer the provisions of the sections of the act we are 
here considering, I am confident we would have no cause for complaint 
or apprehension. 

However, the granting of operating rights without hearing or full 
proof, which may be done without fndiaas of fact other than the mere 
statutory conclusions, involves discretion. It is naturally difficult for 
the Commission to supervise or to lay down arbitrary rules for the 
exercise of the discretion it must delegate to its staff. For these and 
other reasons, if there are to be any changes in sections 210a or 311(a), 
the law should be tightened up rather than liberalized. 

For example, there should be a specific provision that evidence as 
to operations under temporary authority should not be admitted to 
prove need for permanent service. Perhaps findings of underlying 
fact should be required before issuance of temporary authority, which 
findings would be subject to attack in the same or in collateral pro- 
ceedings. 

We have no disposition to urge upon Congress any action or inac- 
tion which would prevent the Commission from exercising the care 
and deliberation it should use in the determination of these impor- 
tant cases. Certainly a time limit upon the duration of temporary 
operating authority is essential to the orderly and proper adminis- 
tration of the act. We think the present time limit of 6 months is 
enough. 
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(The tables referred to follow :) 


Excerpts From 69TH ANNUAL REPORT OF THE INTERSTATE 
COMMERCE COMMISSION 


A summary of applications for operating authority and their disposition fol- 
lows (p. 94) : 


Applications filed since enactment of part II of the Interstate Commerce Act 


| Cumulative Received Cumulative 
to Oct. 31, Nov. 1, 1954, to Oct. 31, 
1954 to Oct. 31, 1955 
1955 

Application for temporary authority under sec. 210a (a) 45, 509 3, 030 48, 530 
Extension of temporary authorities under sec. 9 (b), 5 U.S. 58. 

1008 (b) ! 14, 738 34 15, 372 

Applic: ations for tempor: ary authority under sec. 210 (a) (b) 1,777 101 1, 878 


! Administrative Procedure Act. 
Excerpts From 70TH ANNUAL REpoRT, INTERSTATE COMMERCE COMMISSION 
The following table indicates the condition of the docket of the Section of 


Operating Rights with respect to applications for, or other actions on, operating 
authorities (pp. 69-70). 


Nov. i | Nov. 1, = 
oar to Oct. 
1955 net 1956 
Applications for temporary authority under sec. 210a (a): 
Received _ Sates bcetae Me nan : eel 3, 030 3, 468 
Disposed of. : | 3 024 3, 480 
Granted in whole or in ps art__._. , Jah 7 } 2, 613 2, 987 
Denied Fe hee Ot Mee an ; | 411 | 493 
Pending at end ‘of period _ Ree buiae S45b2i-0%0 J . 40 28- 
Petitions disposed of____. 7 | 159 | 181 
Temporary authority ppplie ations under sec. 210a (b): 
MONS SC Cua Sh oss 2s 25 rt ct ety er >a ror 101 124 
Disposed of_- hi Sika base ‘ | 95 126 
Granted in whole or in part thle h dowd ehh 65 | 89 
Denied _-.--- ! a I ee oe a 30 37 
Pending at end of Period Se enaban teh ttae nant maw be eas 9 7 


Petitions disposed of_- BEE Sto Cowan abn Bh aia ‘ 29 | 35 


Senator Smaruers. Any question? Senator Schoeppel ? 

Senator Scuorrret. Mr. Hays, you pointed out some glaring rea- 
sons. 

Mr. Hays. We make no objection to the exercise of the authority, 
but we think there needs to be a roof on it, and that 6 months is 
plenty. 

Senator Scuorpren. I get your point. 

Senator Smaruers. Any questions, Senator Yarborough ? 

Senator Yarnoroven. No questions. 

Senator Smatuers. Thank you very much, Mr. Hays. We appre- 
ciate your comments. 

Senator Yarsorouen. I think it is a very fine informative state- 
ment. 

Senator Smaruers. Let us take Mr. George Baker. 

Mr. Baxrr. Would it be possible to have Mr. Waehner with me? 
His testimony is tied in. 

Senator Smaruers. Certainly. 
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It is always pleasant to have you here with us. Go right ahead, 
now. 
Mr. Baker. Thank you, Mr. Chairman. 


STATEMENT OF GEORGE P. BAKER, PRESIDENT, TRANSPORTATION 
ASSOCIATION OF AMERICA 


Mr. Baker. My name is George P. Baker. I am president of the 
Transportation Association of America. 

I have cut my statement down to three green pages. 

Senator Smaruers. Would you like your entire statement included 
in the record ? 

Mr. Baker. Please. 

(Mr. Baker’s complete statement is as follows :) 


SuMMARY STATEMENT OF GEORGE P. BAKER, PRESIDENT, TRANSPORTATION 
ASSOCIATION OF AMERICA, IN CONNECTION WitTH 8S. 1677 
S. 1677 
This bill would make clear that for-hire transportation services performed 
by private carriers through use of the so-called buy-and-sell technique are subject 
to economic regulation by the Commission. 


TAA position 

The Transportation Association of America, a national transportation policy 
organization made up of users, investors, and carriers of all types, supports the 
objective of S. 1677, but recommends adoption of an alternative proposal. 


TAA proposal 

The association’s proposal, shown at the bottom of page 1 of the attached 
statement, would not amend section 203 (a) (17) of the act, as proposed by 
S. 1677, but would add an entirely different subsection (1) of section 203. In 
this way, the legislative intent will be perfectly clear that the present definition 
of private carriage, as set forth in section 208 (a) (17) and as interpreted by 
the courts in the Brooks case, is not to be changed. Moreover, the new wording 
incorporates the Brooks case “primary business” concept. 

The TAA proposal is also written in broader language than S. 1677 to en- 
compass not only buy and sell, but also any new similar subterfuges that may 
be adopted to engage in unauthorized for-hire transportation. 

It should be pointed out that in the formulation and adoption of this proposal 
the panels in TAA’s cooperative project and its board of directors considered it as 
being consistent with the association’s ground rule that “there should be no 
legislative restriction against private carriers (the user performing transporta- 
tion of his own goods for his own account) except for safety purposes.” 

TAA panel views 

Five of the association’s eight permanent advisory panels of experts supported 
the alternative proposal. They are the user, investor, freight forwarder, high- 
way, and rail panels. The user panel supported the proposal by a vote of 29 to 
15. The hghway panel supported it with two private carrier representatives 
voting in the negative. 

The other three panels (air, pipeline, and water) said they would have no 
objection to the proposal, although the pipeline panel requested that it be made 
clear that the parenthetical phrase “(other than transportation)” refers to trans- 
portation by motor vehicle in order to prevent its being interpreted as prohibiting 
pipeline companies and possibly other types of carriers from transporting their 
own freight by motor vehicle. 

Reasons for legislation 

1CC-regulated carriers have been, and still are, losing traffic every year to their 
non-ICC-regulated competitors. While some of the factors accounting for this 
trend are perfectly legal, the buy-and-sell activities of so-called pseudo private 
carriers are believed to be an undesirable infringement on authorized for-hire 
carriage tending to disrupt the health and stability of the regulated segment of 
the transport industry so essential to the smaller shippers and the general public. 
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Thus, Congress can help by plugging up this loophole to engage in unauthorized 
for-hire transportation and thus eliminate an artificial factor contributing to this 
diversion process. 

The Interstate Commerce Commission does not believe that with the present 
wording in the act it can deal with this problem effectively. The very fact that 
there is a difference of opinion about its power to act in this respect tends to 
encourage violations. 

We believe that the adoption of specific legislation prohibiting these unauthor- 
ized for-hire transportation services would in itself discourage violations and 
provide the Commission with clear statutory backing if it is called on to support 
its actions before the courts. 


STATEMENT OF GEORGE P. BAKER, PRESIDENT, TRANSPORTATION ASSOCIATION OF 
AMERICA, IN CONNECTION WITH 8. 1677 


My name is George P. Baker. I am professor of transportation at the Harvard 
Graduate School of Business Administration, Boston, Mass. I am appearing 
today as president of the Transportation Association of America, with general 
offices in Chicago, Ill. 

TAA, as I informed the subcommittee when appearing before it on April 16, is 
a national transportation policy organization made up of users, investors, and 
carriers of all types and, as such, seeks to represent the general transport view- 
point and interest. The policymaking procedures used by our group were out- 
lined in my remarks at that time. 

My remarks deal with S. 1677, the ICC-sponsored bill designed to make clear 
that for-hire transportation services performed by private carriers through use 
of the so-called buy-and-sell technique are subject to economic regulation by the 
Commission. The true private carrier, according to the Commission, would still 
be subject only to its hours of service and safety regulations. 

Our association supports the objective of this bill. It, however, thinks the 
problem could be handled in a somewhat better way. Instead of amending sec- 
toin 203 (a) (17) of part II of the Interstate Commerce Act, which defines a 
private carrier and which has been carefully interpreted by the courts, we suggest, 
as alternative wording to that in 8S. 1677, leaving this provision alone and adding 
an entirely new subsection (c) as follows: 

“(c) Except as provided in section 202 (c), section 203 (b), in the exception 
in section 203 (a) (14), and in the second proviso of section 206 (a) (1), no 
person shall engage in any transportation business for compensation, by motor 
vehicle, in interstate or foreign commerce unless there is in force with respect to 
such person a certificate or a permit issued by the Commisison authorizing such 
transportation, nor shall any person in any other commercial enterprise transport 
property by motor vehicle in interstate or foreign commerce unless such trans- 
portation is solely within the scope and in furtherance of a primary business 
enterprise (other than transportation) of such person.” 

This alternative to $. 1677 is designed to make it clear that carriers who 
engage in for-hire motor transportation in interstate or foreign commerce must 
have a certificate or permit issued by the Interstate Commerce Commission, or 
be specifically authorized by the act to perform such service exempt from the 
Commission’s economic regulations. It would not affect operations of private 
carriers who provide transportation service—even if a charge is made—as an 
integral part of their primary business function. 

This legislative proposal has been approved by our board of directors and 
has the support of 5 (user, investor, freight forwarder, highway, and rail) of 
our 8 permanent advisory panels of recognized leaders in the various transport 
fields. The other three panels (air, pipeline, and water) said they would have 
no objection to the proposal. 

As will be explained, immediately following my remarks, by the chairman of 
our user panel, Mr. R. C. Waehner, his group supported the proposal by a vote 
of 29 to 15. 

The highway panel, which contains representatives of common, contract, anid 
private motor carriers, supported the proposal, with two private carrier repre- 
sentatives opposing it. This should not be interpreted to mean that the Ameri- 
can Trucking Associations, with whom the highway panel works closely, supports 
the TAA proposal. ATA, because of a difference of view between its common and 
contract carrier conferences on the one hand and its private-carrier conference 
on the other, is precluded from taking a position on this subject. 
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The pipeline panel, while not objecting to the proposal, requested that we make 
it clear that the parenthetical phrase “(other than transportation)” near the 
end of our alternative proposal, in effect, refers to transportation by motor 
vehicle. This panel pointed out that a technical interpretation of these words 
as shown might prohibit them and possibly other types of carriers from trans- 
porting their own freight by motor vehicle. 

Our proposal is not intended to prevent legitimate private carriage of any 
company, whether it be a general business firm or a for-hire carrier. If this is 
not clear, we have no objection to rephrasing the proposal as suggested or as 
otherwise appropriate. 

In this connection, we should like to point out that other regulated carriers 
such as airlines, freight forwarders, railroads, and water carriers who perform 
motor-carrier service incidental to their business are specifically exempted from 
this proposal. 

We should also like to emphasize that the TAA proposal specifically exempts 
from its provisions the carriage of agricultural products, and it does not cover 
or deal with the question of leasing of motor vehicles. 


The problem 

One of the objections that are raised to any legislation such as is being pro- 
posed is that it is aimed at correcting what actually is an exaggerated problem. 
Actually, this problem is not new by any means. Regulated carriers for some 
time have been complaining about the infringement of the for-hire transporta- 
tion field by carriers operating under the guise of private carriage. 

The ICC has repeatedly pointed out in its annual reports the seriousness of 
the problem. In its 70th annual report, the Commission said: “There is a large 
area of motor transportation which, although cloaked with the form of private 
transportation, is not, in our opinion, private carriage.” We feel certain that 
if the subcommittee desires specific examples, both the Commission and affected 
carrier groups can provide them. 

Since 1946, the ICC-regulated carriers have steadily been losing about 1 percent 
each year of the total intercity freight volume to their non-ICC-regulated com- 
petitors, the vast majority of which are private and exempt for-hire carriers. 
In other words, in 1946, these ICC-regulated carriers handled 82 percent of the 
total traffic, and last year they handled only 72 percent of it. This means that 
over 60 percent of the freight traffic added by all carriers during this period 
has gone to the non-ICC-regulated carriers. 

There are, of course, a number of reasons for this trend, and we are not 
implying that for-hire operations of pseudo private carriers is the only one by 
any means, or even the major one. There are other reasons which are cer- 
tainly legitimate ones. We do know, however, from complaints of both carriers 
and the ICC, that the pseudo private-carrier operations have caused diversion 
of traffic away from regulated carriers. With the help of Congress, we can plug 
up this loophole which makes possible in fact unauthorized for-hire transpor- 
tation and thus eliminate and undesirable factor that is contributing to this 
diversion process. 

Another general way to point out the potential significance of this pseudo 
private-carrier problem is to visualize the scope of private motor-carrier opera- 
tions today. While reliable statistics on overall private-carrier operations are 
not available, we can get a good idea of their magnitude by reference to several 
sources. 

The ICC has estimated that there are some 92,000 private carriers now 
operating about 844,000 motor vehicles in interstate commerce. The Bureau of 
Public Roads, in a special survey undertaken during the summer of 1955, found 
that 73 percent of truck travel on the Nation’s main intercity roads was per- 
formed by private haulers. Finally, the Automobile Manufacturers Association 
booklet Motor Truck Facts reports that 10,122 companies in the food, construc- 
tion, mining, petroleum, and manufacturing industries operated fleets of 12 or 
more trucks in 19538. By 1955, just 2 years later, 429 companies were added 
to this list. 

We point out these statistics to emphasize that private motor-carrier operations 
are not only substantial, but are growing rapidly. While the large majority of 
these private carriers are undoubtedly operating legally—and such operations 
should certainly not be restricted—the growth of private transportation in 
general creates a tremendous potential for abuse of the buy-and-sell practice 
if it is not effectively controlled. 
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TAA approach 

Because of feeling among the many groups affected by this problem that there 
was a good possibility of finding an area of agreement on some constructive 
change, the subject was given special consideration in TAA’s cooperative project 
about 10 months ago. Special study groups worked diligently to come up with 
some constructive recommendation, and the proposal being presented today is 
the one finally agreed upon and supported, or not objected to, by all eight panels 
in the project. The pro-and-con statement attached was also sent to our entire 
membership. We received practically no opposing views from members in 
reply to our offer to have them considered. 

Consideration of this subject, we should like to emphasize, was done within 
the following ground rule that serves as a basic guide to all our actions: “There 
should be no legislative restriction against private carriers (the user -per- 
forming transportation of his own goods for his own account) except for safety 
purposes.” 

From this, the subcommittee can see that we do not consider our proposal as 
one that would affect legitimate private carriage 
Buy and sell 

Both 8. 1677 and our suggested alternative are aimed at the buy-and-sell 
practice employed by some pseudo private carriers as an outright subterfuge to 
avoid regulation or as a means of making otherwise legal transportation service 
more profitable. While S. 1677 deals solely with buy-and-sell activities, our 
proposal is written in broader language to encompass these activities and other 
Similar subterfuges that may be adopted to engage in unauthorized for-hire 
transportation. 

Our proposal, while not affecting legitimate private carriers, would affect the 
operations of the following types of carriers: One type would be the carrier who 
buys nonexempt articles, moves them to a predetermined or potential marketing 
outlet, and then sells them for a price equal to what he paid for the articles 
plus a transportation charge. Operating thus in both directions, he is what 
could be called an itinerant carrier. Another type would be the carrier who 
moves exempt articles in one direction as a legal for-hire carrier and then uses 
the buy-and-sell technique with nonexempt commodities to get a return pay- 
load. A third type would be the carrier who delivers his own goods in one 
direction, as a legal private carrier, but then resorts to the buy-and-sell prac- 
tice to get a return load. 


Brooks case 

The other reason why we have suggested an alternative to 8. 1677 is to make 
certain that the interpretation of private carriage by the courts, as upheld in 
the Brooks case (Brooks Transportation Co. v. United States, 340 U. S. 925) 
by the United States Supreme Court, is not changed. This case firmly estab- 
lished that the controlling factor in determining whether a carrier is engaging 
iu for-hire transportation subject to economic regulation is the “primary busi- 
ess” test; i. e., whether the primary business of the carrier is transportation or 
some other business activity to which transportation is merely incidental. 

This case also established that the test of whether compensation may be re- 
eeived for transportation in delivering his products or in transporting products 
he has purchased for his own use was not the controlling issue affecting his 
status as a private carrier. 

Our proposal will not interfere with the primary business test outlined above, 
nor will it introduce a compensation test. In fact, the primary business test 
us spelled out in the Brooks case is the basis of the new subsection 203 (c) 
heing proposed. Thus, the present interpretation of the definition of private 
carriage would remain intact. 

Opponents of or proposal will conceivably point to the words “for compensa- 
tion” and say we are trying to reintroduce compensation as a factor in deter- 
mining the legality of private carriage. Their fears are unwarranted, we be- 
lieve, since we have used the words, as is done throughout the act, merely as 
a means of describing a for-hire carrier. The words apply only to persons in 
the transportation business, and legitimate private carriers are not in the 
ransportation business, even if they charge for a transportation service per- 
formed by their own trucks as part of their primary business enterprise. 


Why legislation? 


Another argument against legislation such as is being proposed is that the 
ICC already has the autherity to cope with the situation and, with the bigger 
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budget that it now has, should be able to do it through enforcement activities 
ot its staff. 

The Commission, on the other hand, does not believe that with the present 
wording in the act it can do the job effectively. The very fact that there is a 
difference of opinion about the Commission’s power to act in this respect tends 
to encourage violations. 

We believe that the adoption of specific legislation prohibiting these unau- 
thorized for-hire transportation services would in itself discourage violations 
and provide the Commission with clear statutory backing when it is called on 
to support its actions before the courts. 


TRANSPORTATION ASSOCIATION OF AMERICA, 
Chicago, Ill., April 16, 1957. 
TAA MEMBERS. 

GENTLEMEN: The following proposal dealing with problems of pseudo pri- 
vate carriage has been submitted to the panels of TAA’s cooperative project for 
their review and opinions: 

Section 203 of the Interstate Commerce Act should be amended by adding 
thereto a new subsection (c) reading substantially as follows: 

“Section 203 (c). Except as provided in section 202 (c), section 203 (b), in 
the exception in section 203 (a) (14), and in the second proviso of section 206 
(a) (1), no person shall engage in any transportation business for compensation, 
by motor vehicle, in interstate or foreign commerce unless there is in force with 
respect to such person a certificate or a permit issued by the Commission author- 
izing such transportation, nor shall any person in any other commercial enterprise 
transport property by motor vehicle in interstate or foreign commerce unless 
such transportaiton is solely within the scope and in furtherance of a primary 
business enterprise (other than transportation) of such person.” 

This has been developed within the TAA basic ground rule that “there should be 
no legislative restriction against private carriers (the user performing trans- 
portation of his own goods for his own account) except for safety purposes.” 

If you have views which you would like to have considered, please send them 
between now and April 26 to Secretary, National Cooperative Project, Transpor- 
tation Association of America, 1001 Connecticut Avenue NW., Washington 6, D. C. 

Very sincerely yours, 
Haro._p F. HAmMonp»D, Evecutive Vice President. 


PROBLEMS OF PSEUDO-PRIVATE CARRIAGE 
Background 

In 1935 with the passage of the Motor Carrier Act, later incorporated into the 
Interstate Commerce Act, transportation by motor vehicle became subject to 
regulaiton. The act defined common, contract, and private motor carriers and 
spelled out certain exemptions from regulation in the first two groups. It 
defined a private motor carrier, now in section 203 (a) (17), as any person not 
included in the definitions of a common or contract carrier, who transports 
property by motor vehicle of which he is the owner, lessee or bailee, when such 
transportation is for the purpose of sale, lease, rent, or bailment, or in fur- 
therance of any commercial enterprise. Such private carriers were subjected 
to safety regulation only. 

Since 1935 there have been brought in issue many borderline cases which have 
required the Interstate Commerce Commission and courts to distinguish between 
private and for-hire motor carriage and to determine into which status the 
carrier in question in a particular case would fall. In determining whether 
an applicant is, in fact, a private carrier the controlling factor has become 
established as the “primary business’ of the operator in each instance. The 
test of whether compensation may be received for transportation in delivering 
his products or in transporting products he has purchased for his own use, has 
not been held to be the controlling issue affecting his status as a private carrier. 

Since 1953, the ICC has called attention to the growth of several types of 
pseudo-private carriage which it claims are subterfuges for engaging in for-hire 
transportation without proper authority. These have fallen into several cate- 
gories : So-called buy-and-sell activities of carriers who evade regulation by buy- 
ing nonexempt articles for transport in both directions, or by combining trans- 
portation of exempt commodities in one direction with the buy-and-sell practice 
in the other; or on the back-haul by a private carrier delivering his own goods in 
one direction only. 
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The ICC has proposed a bill to deal with this problem, and hearings by con- 
gressional Committees on Interstate and Foreign Commerce are expected early 
in May. A number of other proposals dealing with this subject have been made 
by various governmental and other groups. 

To deal with various types of leasing practices which the Commission also con- 
sidered detrimental to the stability of the industry, it has published rules govern- 
ing leases of vehicles, except those engaged in transporting agricultural com- 
modities. These finally became effective as of April 2, 1957. They are beyond 
the scope of this report. 


TAA consideration 


Following meetings of small groups of representatives from the user, highway, 
railroad and waterway panels and consideration of proposals made by individuals 
in the for-hire and private-carrier industry, as well as by the ICC, the proposal 
as set forth in the letter of transmittal on page 1 was developed and submitted 
to the panels for review and opinions. 

It does not change the definition of a private carrier in section 203 (a) (17) 
but adds a new subsection—section 203 (c). Its wording is intended to conform 
to the primary-business test. It is an attempt to aid the Commission by giving 
more specific authority to deal with the problem of pseudoprivate operators, 
while not interfering with the principles established by the courts. The carriage 
of agricultural products is specifically exempted from its provisions. 

Note.—It should be noted that many of the pro-and-con arguments summarized 
below have been made in connection with legislative proposals from other sources 
and not in connection with the legislative proposal now under consideration 
by TAA. 

ARGUMENTS IN SUPPORT OF SOME REMEDIAL LEGISLATION 


Among those who have supported the need for some change in legislation to 
deal with pseudoprivate carriers are the following: Interstate Commerce Com- 
mission, Department of Commerce, for-hire conferences of American Trucking 
Associations, Association on American Railroads. 

The arguments in support of their position are generally as follows: 

The unscrupulous pseudoprivate carriers cannot be prosecuted adequately 
under present law. The ICC asserts that more specific legislation is needed to 
deal effectively with the buy-and-sell operations outlined above. 

The unlicensed for-hire operations of these carries result in unfair discrimi- 
nation between shippers who must rely on regulated carriers and those who use 
pseudoprivate carriers, since the latter do not comply with regulations imposed 
on regulated carriers. 

The growth of psuedoprivate operators is steadily reducing the business of the 
common carriers on whose strength the general economy is so dependent. An 
inevitable result, if this trend is allowed to continue will be higher costs to those 
relying on the common carrier industry. 

Proponents of the proposal before TAA additionally point out that: 

The legislation suggested is a new section and will not interfere with either 
the primary business test nor introduce a compensation test. The primary busi- 
ness test as spelled out in the Brooks case is the basis of the wording in the 
new section 203 (c). Thus the present interpretations of the definition of pri- 
vate carriage remain intact. 

An attempt to keep the law adequate to deal with changing conditions should 
not be blocked because of the anxieties of those who do not disagree with the 
purpose of a proposed amendment but only fear that somehow in the legislative 
process a different amendment will be enacted. 


OPPOSITION TO CHANGES IN LAW AFFECTING PRIVATE CARRIAGE 


The following groups have expressed the view that the present law is ade- 
quate to protect legitimate private carriage and correct abuses (particular oppo- 
sition has been expressed to any amendment to section 203 (a) (17) of the Inter- 
state Commerce Act which defines private carriage) : Private carrier conference 
of the American Trucking Associations, Private Truck Council of America, Na- 
tional Council of Farmer Cooperatives, American Retail Federation. 

Arguments in opposition have generally followed these lines: 

Changes in the law would endanger the present interpretation of the defini- 
tion of private carriage. It has taken many years to establish the primary busi- 
ness test as embodied in the Brooks case so as to insure some prospect of sta- 
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bility for the legitimate private carrier. Any new language would open the 
door to reconsideration of this concept. 

The operations to which the ICC objects are unlawful now. Most sug’est'ons 
for change would not add anything to the powers now possessed by the ICC. 
Adequate policing and enforcement will correct the abuses to which it refers. 
Perhaps because of inadequate staff the ICC has not policed the field adequately. 
A few stiff penalties in connection with operations which are illegil now would 
go far to remedy the situation. 

Changes in the law will merely drive unscrupulous carries to other types of 
subterfuge. Those who desire to find loopholes will be able to do so through 
leasing, brokerage, and other methods regardless of changes in the present law. 

The private carrier conference of ATA is convinced that no further legislation 
is needed. At the same time it submitted to the ICC language which it felt 
would be helpful in clarifying the thinking of all of the groups who have an 
interest in correcting whatever purported evils might be found to exist. It 
offered this wording in the event the Commission or other groups persist in 
seeking legislative remedies: 

“Any person who engages in the purchase and sale of property, other than 
commodities embraced within section 203 (b) (6), for the sole purpose of 
engaging in a highway transportation business, shall fall within the designation 
of either a common or contract carrier by motor vehicle as set forth in section 
203 (a) (14) or 203 (a) (15) of this act, and such motor vehicle operation 
shall not be conducted unless there is in force with respect to such carrier a 
certificate or permit issued by the Commission authorizing such operation.” 


POSITION OF THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


The National Industrial Traffic League has a position on private carriage that 
legislation which would restrict the operations of private motor carriers should 
be opposed. Private motor carriers means concerns which use motor vehicles in 
moving goods in connection with commercial enterprises—authorized by present 
statutes as construed by the Commission and the courts. While it has opposed 
changes in the redefinition of private carriage in section 203 (a) (17) suggested 
by Government agencies, it is not clear how its official position would affect 
the present proposal under consideration by TAA, since this oppostion was 
stated as “without implying any opposition to a change in the act under which 
so-called itinerant peddlers and other carriers continue to operate without proper 
operating authority. 

Mr. Baker. With regard to S. 1677, this bill would make clear that 
for-hire transportation services performed by private carriers through 
use of the so-called buy-and-sell technique are subject to economic 
regulation by the Commission. 

The Transportation Association of America, a national transporta- 
tion policy organization made up of users, investors, and carriers of 
all types, supports the objective of S. 1677, but recommends adoption 
of an alternative proposal. 

The association’s proposal, shown at the bottom of page 1 of.the 
attached statement, would not amend section 203 (a) (17) of the act, 
as proposed by S. 1677, but would add an entirely different subsection 
(c) to section 203. In this way the legislative intent will be perfectly 
clear that the present definition of private carriage, as set forth in 
section 203 (a) (17) and as interpreted by the courts in the Brooks 
case, is not to be changed. Moreover, the new wording incorporates 
the Brooks case primary-business concept. 

The TAA proposal is also written in broader language than S. 1677 
to encompass not only “buy and sell,” but also any new similar sub- 
terfuges that may be adopted to engage in unauthorized for-hire 
transportation. 

It should be pointed out that in the formulation and adoption of 
this proposal the panels in TAA’s cooperative project and its board 
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of directors considered it as being consistent with the association's 
ground rule that— 

there should be no legislative restriction against private carriers, the user per- 
forming transportation of his own goods for his own account, except for safety 
purposes. 

Five of the association’s eight permanent advisory panels of experts 
supported the alternative proposal. They are the user, inyesto., 
freight forwarder, highway, and rail panels. The user panel sup- 
ported the proposal by a vote of 29 to 15. The highway panel sup- 
ported it with two private carrier a groper gs voting the negative. 

I should like, Mr. Chairman, to call attention to a letter sent to you 
today from Mr. Robert McBride, executive director of the regular 
common carrier conference, in which he states, after thanking you 
for the courtesies during his appearance yesterday, that if was his 
intention to make a short statement in regard to S. 1677, but having 
consumed more time than anticipated he was reluctant to further 
impose upon the committee. 

He states: 


It was my purpose to express support of the regular common carrier confer- 
ence of the American Trucking Associations of the Transportation Association 
of America’s alternative proposal relating to the ICC proposed section 203 (c) 
and read into the record by Chairman Owen Clarke. Our group supports the 
TAA proposal which is the outgrowth of activities of the cooperative project of 
TAA, and which consists of representatives from all forms of transportation as 
well as users and investors. 


If it is possible, I would hope his letter would be a part of the record. 

Senator SMATHERS. We will make that a part of the record at this 
point, if there is no objection. 

(The letter from Mr. McBride is as follows :) 


REGULAR COMMON CARRIER CONFERENCE, 
Washington D. C., May 8, 1957. 
Re 8. 1677. 
Hon. GrorGe A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, 
Senate Interstate and Foreign Commerce Committee, 
Washington, D.C. 

Deak SENATOR SMATHERS: I wish to thank the subcommittee for courtesies 
extended to me yesterday during my appearance in support of S. 1384. 

It was my intention to make a short statement in regard to S. 1677, but 
having consumed more time than anticipated, I was reluctant to further impose 
upon the committee. 

It was my purpose to express support of the regular common carrier confer- 
ence of the American Trucking Associations of the Transportation Association 
of America’s alternative proposal relating to the ICC proposed section 208 (c), 
and read into the record yesterday by Chairman Owen Clarke. Our group 
supports the TAA proposal, which is the outgrowth of activities of the Cooper- 
ative project of the TAA, and which consists of representatives from all forms 
of transportation as well as users and investors. 

Very truly yours, 
Rosert J. McBripe, Executive Director. 

Mr. Baxer. In other words, later you will hear from Mr. David 
Mackie, of the AAR, who will support this proposal. 

The other three panels which did not take an affirmative position 
but said they would have no objection to the proposal were the air, 
pipeline, and water panels. They requested that it be made clear that 
the parenthetical phrase “other than transportation,” refer to trans- 
portation by motor vehicle in order to prevent its being interpreted 
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as prohibiting pipeline companies and possibly other types of car- 
riers from transporting their own freight by motor vehicle. 

1CC-reaulated carriers have been, and still are, losing traffic every 
year to their non-ICC-regulated competitors. While some of the fac- 
tors accounting for this trend are perfectly legal, the buy-and-sell 
activities of so-called pseudo private carriers are believed to be an 
undersirable infringement on authorized for-hire carriage tending to 
disrupt the health and stability of the regulated segment of the trans- 
port industry so essential to the smaller shippers and the general 
public. 

Senator Smaruers. Let me ask you a question there, Mr. Baker, 
what do you mean by buy-and-sell activities ? 

Mr. Baxer. The Commission gives very good instances in justifi- 
‘ation of its bill. In one case a man with motor transport equipment 
will buy a truckload of commodities of some kind, and he will then 
own them while he carries them and sells them at the end of his trip 
for a price that covers what it cost to buy them, plus what he figures 
is a fair charge, a bearable charge for carrying them. He will do the 
same thing on the back haul. 

Now, it is felt that he is really in the transportation business. He 
claims that because he owns those commodities while he is carrying 
them that he is a private carrier. This is a buy-and-sell operation 
both ways. 

Senator Smaruers. Is that a general practice? Is that becoming 
more and more of a general practice ? 

Mr. Baker. I think the Commission believes that it is, but I think 
that they are also equally, if not more worried, by a situation where 
a private carrier, perfectly properly carries its own goods outbound, 
let us say, and with a natural dislike of an empty back haul goes 
to a broker who has everything fixed up so that it can buy goods 
really being shipped in the interest of someone else entirely, and the 
private hauler on the way out then becomes the owner of these goods 
for which it has no use in its own business. It carries them back 
and sells them with the same idea. 

Senator Smaruers. Isn’t it a fact that they also escape some trans- 
portation tax by doing that ? 

Mr. Baker. They do, Senator. 

Senator Smaruers. All right, sir. 

Mr. Baxer. Thus, Congress can help by plugging up this loophole 
to engage in unauthorized for-hire transportation and thus eliminate 
an artificial factor contributing to this diversion process. 

The Interstate Commerce Commission does not believe that with the 
present wording in the act it can deal with this problem effectively. 
The very fact that there is a difference of opinion about its power 
to act in this respect tends to encourage violations. 

We believe that the adoption of specific legislation prohibiting 
these unauthorized for-hire transportation services would in itself 
discourage violations and provide the Commission with clear statutory 
backing if it is called on to support its actions before the courts. 

Senator Smathers, when I was here before, I dealt at some length 
with the proposed amendment to section 4, and in that situation the 
Transportation Association had succeeded in working out a proposal 
that almost, everybody agreed to. This is what we tried to do, and 
this is fine when we can succeed. 
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Now, this isn’t the case here. We have got agreement between 
all of our groups, but we have got a situation within our user group 
where it was split. We had 2 to 1 in favor of this position, but as 
you well know this is a hot subject, and there is difference of opinion 
among the shippers of the country on it. 

Now, because of that we have asked Mr. Waehner, who is chairman 
of our user panel, to give you a little more of the views within the 
shipper group within our organization, and how we got the position 
that we did get. 

Senator Smaruers. All right, Mr. Waehner, you may proceed. 


STATEMENT OF R. C. WAEHNER, GENERAL MANAGER, DISTRIBU- 
TION DIVISION, LEVER BROS. CO. 


Mr. Waruner. Thank you, Senator Smathers. 

My name is R. C. Waehner. I am general manager, distribution 
division of Lever Bros. Co., New York City. I have been in traffic 
management for approximately 25 years. I am a member of the 
board of directors of the Transportation Association of America, and 
a member of the board of directors and the executive committee of the 
National Industrial Traffic League, and am active in the American 
Society of Traffic and Transportation. I am appearing today as 
chairman of the user panel of the Transportation Association of 
America in connection with S. 1677 and the alternative proposal 
suggested by the TAA. 

he TAA proposal is supported by its user panel, with approxi- 
mately twice as many of its members voting for it as against it. The 
actual final vote was 29 for, 15 against, and 4 not voting. 

For the information of the subcommittee, I should like to comment 
briefly on how this position was reached by our panel and to explain 
any differences in its majority view and positions that may be taken 
by spokesmen for other shipper groups, including private carrier in- 
terests, in testimony before the subcommittee. Incidentally, members 
of the user panel are also members of these groups. 

This subject has been before TAA’s cooperative project for almost 
2 years. It was not until March of this year, after consideration of 
the recommendation and implementing bills of the ICC, plus sugges- 
tions made by individuals from both the for-hire and private-carrier 
fields, that an informal group from the motor common carrier, motor 
contract carrier, and the railroad common-carrier industries were able 
to develop a practical proposal on which they could agree. This was 
then submitted to the user panel in the project for its views. 

To assure fair and impartial consideration of the proposal and a 
representative vote, members of the user panel were given several 
opportunities to indicate their views. It is difficult, because of the 
broad geographical representation on the panel, to get a majority 
of its members to any one meeting. It is, therefore, normal pro- 
cedure to send the recommendation of those who do attend to all other 
members of the panel with the understanding that after a certain date 
no reply indicates agreement. This procedure initially indicated only 
4 out of 48 opposing the proposal. 

Because of the very strong opposition of one man on the panel, 
however, actual pro and con votes were then asked for. Even after 
the member who opposed so strongly had circularized the panel, the 





SUKFACE TRANSPORTATION 253 


opposition rose to only 13, with 30 voting affirmatively. To be espe- 
cially sure that the sentiment of the panel expressed the most careful 
study of the problem, yet another step was taken and the complete 
texts of the 8 letters which had accompanied the 13 opposing votes 
were sent to all panel members with a letter from the chairman ex- 
plaining the majority view and offering a third chance to vote in 
opposition. Only 2 votes changed, and the final vote became affirma- 
tive 29, negative 15, with 4 not voting. 

It should be emphasized that in its consideration of this proposal, 
the user panel had in mind the ground rule of TAA that “there should 
be no legislative restriction against private carriers—the user per- 
forming transportation of his own goods for his own account—except 
for safety purposes.” ‘The majority of the panel obviously thought 
the proposal does not violate this basic principle, as did TAA’s board 
of directors when approving it. 

Actually, I think it can be safely said that all user panel members 
are against the continuation of the buy-and-sell type of pseudoprivate 
carriage, but that the minority differs as to whether legislation is 
needed to control it. : 

The position of the National Industrial Traffic League, as shown in 
its published policy booklet dated July 1955, is as follows: 

Legislation which would restrict the operations of private motor carriers 
should be opposed. Private motor carriers means concerns which use motor 
vehicles in moving goods in connection with commercial enterprises—authorized 
by present statutes as construed by the Commission and the courts. 

Personally, I do not believe the NIT League position would be 
interpreted as being opposed to the TAA proposal, because the league, 
in taking a position in opposition to a proposed redefinition of private 
carriage in November 1955, made it clear that it was being done— 
without implying any opposition to a change in the act under which so-called 
itinerant peddlers and other carriers continue to operate without proper operat- 
ting authority. 

Actually, the NIT League position and the TAA user panel posi- 
tion a year ago were much the same, and the majority of the user 
panel now believe the TAA proposal to be a constructive one. In 
the light of current developments, it does not seem unreasonable to 
believe that the majority of the NIT League membership might well 
also now take the same constructive attitude. 

If, however, the membership of the league construes its position 
as being against the TAA proposal, I should like to comment briefly 
on why it 1s not strange to find a difference in views once in a while 
between shipper interests in the two organizations. 

The fundamental purpose of TAA is to bring together the various 
transportation interests, including users, investors, and carriers of all 
types, to resolve policy problems of our national transportation sys- 
tem in the broad national interest. If anything at all is to be accom- 
plished, a certain amount of compromise must be made—and this 
means that users, or shippers, must be willing to give and take in the 
same constructive manner as their carrier and investor friends. 

Within the NIT League itself, of course, there is this same type of 
give-and-take to get a position. However, since all its members rep- 
resent the shipper interest, the situation is not quite the same as when 
the user panel within TAA’s cooperative project seeks to work out 
areas of agreement with carriers and investors. 








254 SURFACE TRANSPORTATION 


In the latter instance, the shipper must approach his assignment 
with the maximum amount of objectivity and statesmanship, and he 
may have to retreat slightly from the strictly shipper viewpoint in 
order to formulate a position that will have the maximum support of 
the various groups concerned. 

The private carrier conference of the American Trucking Associa- 
tions and the private truck council, both representing certain groups 
of shippers who, like many on the user panel, own fleets of trucks, 
oppose legislative action of any kind aimed at stopping present buy- 
and-sell operations. 

The TAA differs only in that it feels that the agreed desirability 
of maintaining the present freedom from regulation for legitimate 
private carriage should not of necessity bar any attempts to deal 
legislatively with illegitimate carriage under the guise of private 
carriage. 

I should like to point out that the positions of carrier interests 
have been compromised quite a bit in order to reach agreement on 
the TAA proposal. Efforts have been made to meet objections of 
shipper interests, with the exception of the view of some that nothing 
at all should be done. 

In this regard, one of the more vigorous opponents to the proposal 
pointed out that private truck operators were taking a calculated 
risk of something more objectionable being adopted than suggested. 
My personal view on this is that it is far better for shippers to recom- 
mend something constructive—especially if they are members of 
TAA’s user panel—than to sit back and let others rewrite the law in 
a form which might restrict legitimate private-carrier operations. 
In conclusion, I should like to emphasize that the TAA proposal is 
not. designed solely to aid legitimate for-hire carriers. It is also 
designed to help the great majority of shippers who still rely for the 
distribution of their products on the regulated for-hire segment of 
our transportation system, who do not condone the buy-and-sell prac- 
tice, and yet must face competition from those who resort to it to 
gain an unfair trade advantage. 

I believe the views of the minority group of the user panel is best 
set forth in the attached copy of a letter to me from the leading pro- 
ponent of the minority position. And, gentlemen, I would like to have 
that included in the record. 

Senator Smatuers. Without objection, we will include that in the 
record. 

(The letter referred to follows:) 


AprRIL 15, 1957. 
Members, User Panel, Transportation Association of America: 

You have received a letter from Transportation Association of America dated 
April 10, 1057, CP-—707, signed by Mr. R. C. Waehner as chairman of the User 
panel, relating to pseudoprivate carriage. That letter calls for a mail vote of 
user panel members approving or disapproving the proposal with respect to such 
carriage. I had written Mr. Waehner April 4, sending you a copy, and had 
hoped that there might be a meeting of the panel, well attended, at which this 
subject might be thoroughly discussed, perhaps with the same carrier repre- 
sentatives who attended the meeting in New York City on March 26. Some 
discussion with those representatives might have developed opposing argu- 
ments more clearly. It is only with the knowledge that such a meeting will not 
be held, and the belief that the April 10 letter does not adequately present the 
arguments in opposition to the proposal, that I presume to write this letter. 
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As a private truck operator as well 2s substantial user of for-hire carriage I 
am interested in my ability to continue bona fide private truck operation, inter- 
state, much as now conducted, without unnecessary restrictions, statutory or 
administrative. Within the panel setup of TAA, private truck operation is 
represented only in the user panel, though I realize that there may be many 
members of that panel who have no specific interest in private struck operation, 
lacking any need of that transportation method in their individual businesses. 

The proposed new section 203 (c) is only one of several proposals for statutory 
change in either the definition of private carrier or in some other provision of 
the present law relating to private truck operation. Such proposals have come 
from the Commission, the Cabinet Committee, rail carriers, and motor carriers. 
They differ in the degree of damage which they might do to private truck opera- 
tion, but all are objectionable to private truck operators, individually and or- 
ganized, for reasons which I set out below. It is true, as Mr. Waehner’s letter 
states, that Congress will give consideration to the subject this session; hearings 
are set before the Senate Committee beginning May 6 on at least one bill on he 
subject, S. 1677, which I understand to be the Commission’s bill. It may well 
be that private truck operators, in opposing any change, are taking a calculated 
risk—a risk of something more objectionable than suggested section 203 (c)— 
but it is my belief that if private truck operators make the showing to Con- 
gress which can be made, they do not have too much to fear. 

A brief résumé of the subject up to the present time may be of assistance. In 
the course of its administration of provisions of the plan affecting private car- 
rier, the Commission heard and decided two cases, the so-called Shenley and 
Lenoir Chair cases, in which the operations concerned were held to be bona fide 
private operations. These cases went through the lower court and to the 
United States Supreme Court, the Brooks Transportation cases, where the Com- 
mission was upheld and validity of the primary business test finally established. 
Despite the protestations of for-hire carriers at the present time that they have 
no intention of injury to bona fide private carriage it should be kept in mind 
that all through the Commission and court cases the for-hire position was not 
so liberal; they did want to hurt bona fide private carriage and did their best 
to bring about that result. I do not believe that their basic position or interest 
(and it is a legitimate self-interest) has changed. The point of attack merely 
has been shifted and adapted to present conditions. 

At present there is a certain amount of illegal or “Pseudo” private-truck 
operation—though such language really is a misnomer—rather the operation 
is illegal “for hire” truck operation. This illegal movement is accomplished by 
means of “buy and sell” and other substerfuges. Whether there are “widespread 
unscrupulous practices” is doubtful; the “widespread” feature has never been 
documented by anyone to the best of my knowledge. My information on the 
subject leads me to believe rather that there is a fringe of illegal operation, 
rather inconsequential as to volume, which is making trouble for all other 
private operators. The Commission claims it has no effective method of dealing 
with this situation unless there is a change in the statute. 

Private truck operators oppose the addition of proposed section 203 (c) and 
other changes which have been suggested. This opposition I think is based 
on two beliefs. First, that no change is needed to cope with the illegal opera- 
tion situation; second, that the change suggested bears the possibilities of sub- 
stantial damage to legitimate private truck operation. On the first point—there 
is no question but that present “pseudo” private-truck operation is illegal. Under 
the present Commission decisions, in applying the primary business test, and 
under the court’s approval of those decisions, such operators, if prosecuted, will 
be convicted. There is simply no such thing as a “pseudo” private truck opera- 
tion (illegal) which cannot be reached under the present law. To declare twice 
illegal what the law already says is illegal accomplishes nothing. The require- 
ment presently is for policing and enforcement; it would still remain so under 
proposed section 203 (c). I do not beileve that the Commission has made an 
adequate effort to enforce the law in this respect, perhaps until recently 
because of a completely inadequate personnel, but that situation has in part 
at least been remedied. A few prosecutions with stiff penalties would change 
the situation entirely. Only this past week Commissioner Clarke, in a talk 
at Phoenix, Ariz., to the Western Highway Institute and speaking of private- 
truck operations, said : 

“With the Commission’s limited staff and facilities, it is an absolute impos- 
sibility to police these operations effectively. * * * If the industry (the for-hire 
motor carrier industry) were to exercise a certain amount of detective work 
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itself, reporting to the Commission flagrant instances of illegal for-hire 
transportation * * *,” 

Note the Commissioner’s reference to illegal for-hire transportation; also his 
tacit admission that it is a policing job. This policing job is going to remain 
exactly the same whether or not section 203 (c) is enacted. 

On the second point—potential damage to private truck operation—it seems 
clear that if any change is made in the private-carrier definition, or in the statu- 
tory provisions immediately relating to that definition the whole subject matter 
will be relitigated, before the Commission and before the courts. The legisla- 
tive history of the change will, of course, be important but nevertheless the 
contention will be made that Congress intended some change in the present 
situation with respect to private truck operation, otherwise no bill would 
have been passed. Private truck operators know from experience what the 
for-hire carrier poistion will be, as radical a curtailment of private truck 
operation as is possible to achieve. We simply do not know what the end 
result will be, and we feel that in accepting any change we are starting down 
a road to an unknown destination. 

Specifically with respect to proposed section 208 (c), note the opening prohi- 
bition against any person engaging “in any transportation business for com- 
pensation” without operating authority. This opens up the old for-hire carrier 
argument that compensation, not primary business, should be the test under 
the law. That question has been once thoroughly litigated—the Shenley-Lenoir- 
Brooks cases ; private truck operators are satisfied with the decision arrived at; 
they see no need for their being put to the same risk again. 


May I request your careful consideration of the subject matter before you 
reply to the TAA questionnaire. 


Wy». H. Ort. 


Mr. Warnuner. The health and growth of our business enterprises 
are directly related to the health and growth of our regulated trans- 
portation system. The laws under which this system operates there- 
fore should be sufficiently clear in themselves to permit the average 
businessman ~ one from the statutes the line of demarcation 
between legal and illegal transport operations. 

Senator Smaruers. All right, sir, thank you very much, Mr. 
Waehner. 

Mr. Waruner. Thank you, sir. 

Senator Smaruers. Mr. Baker, thank you very much. 

(Discussion off the record.) 

Senator Scnuorrre,. Thank you, very much. 

Senator Smaruers. Thank you, we appreciate your appearing 
here. 

Mr. Baxer. Thank you, Senator, for letting us appear. We 

eae y pp 
appreciate it. 

Benatiir Smatuers. All right, was there one other gentleman from 
out of town? 

Mr. Mackie. Sir, I have to be here the next 2 days. It is very late. 
I would like to comment on two bills. Perhaps you would refer 
in view of the hour—it is now 5 o’clock—to defer me. It won’t incon- 
venience me in the least. 

Senator Smarners. I think we may as well hear you, sir. 

All right, Mr. Mackie, you just go ahead. 

Mr. Macxte. Mr. Chairman, I would like to comment first on 
S. 1677 which is the private carrier bill. 

Senator Smatners. All right, sir. _ ; 

Mr. Mackie. I will run through briefly a good deal of this paper 
in order to save your time. 

As I understand it, it will all be published in the record anyway. 

There are two reasons which have dictated among others the large 
growth of private carriage. One of them is freedom from economic 
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regulation, and the other is the one that you mentioned a moment ago, 
namely, freedom from the Federal excise taxes. 

These two together, among other things, have made many carriers 
seek to have their operations classified as private. 

You have heard discussion today about pseudo-private carriage, the 
back-haul, and the buy-and-sell operation, and I won’t go through 
that again. The matter has been commented on a number of times— 
in the progress report at the end of Senate Resolution 50, the 81st 
Congress, the Commission in its 67th annual report, again in its 68th 
annual, again in its 69th, and at considerable length in its recent. 70th 
report. 

tT he Presidential Advisory Committee on Transport Policy and 
Organization commented on it, and the Commission in a very lengthy 
appendix, S. 1920, addressed to Senator Magnuson, along with a 
letter of December 22, 1955, again addressed itself to the subject. 

The Commission likewise addressed itself to this subject in con- 
nection with the investigation of the Senate Small Business Com- 
mittee. 

And, now, in S. 1677 it has made a definitive statutory recommenda- 
tion by way of a proviso at the end of the present definition of private 
carriage. 

We are in agreement with the objectives of the Commission in this 
field, but we have some reservations as to whether or not its proposed 
method would be effective. We are disturbed at the use of a “purpose” 
test which is always very hard to prove, and we think it might run 
into difficulties of interpretation. 

We are worried at the indefiniteness of the phrase “fostering a high- 
way transportation business.” There has been a good deal of discus- 
sion before you of the Brooks case which laid down the primary 
business test as the governing criterion in establishing private car- 
riage. That doctrine has been very helpful to private carriers and 
they are understandably jealous of it. They don’t want it disturbed 
and we understand that and are sympathetic to their views. 

However, even since that case was laid down, the Commission has 
been unable to accomplish the type of regulation which it feels it 
should, as these reports that I have cited bear out, and there are cases 
in the books which show that there are still problems. 

I call your particular attention to one: 7. C. C. v. Woodall Food 
Products Co. (112 Fed. Supp). The facts in that case indicated 
that a company that purported to be a poultry dealer arranged with 
its customers to have them call the poultry processing plant down in 
Texas and order what they wanted, and then tell Woodall that the 
order had been placed. The price that was paid to the plant and 
the price that the customers ultimately paid Woodall was based upon 
a Department of Agriculture formula. Woodall had the poultry 
invoiced to him, so that he would own it, and then he transported it 
to these customers pursuant to the order that they had placed. He 
had taken title, and the price that he charged the customer was the 
Department of Agriculture formula plus a differential depending 
upon the distance that it had to transport from the plant in Texas 
to the customer’s shop. 

The Commission took the position that that was not private car- 
riage, but was unauthorized contract carriage, and the carrier took 
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it to the courts and the court said no, Woodall was engaged in private 
carriage. Now, that is after the primary business test in the Brooks 
case, so that I think a case like that is pretty clear evidence that there 
is something wrong with the law as it is written today if that kind of 
result can come out. 

We strongly support the proposal that Dr. Baker has just told 
you about, namely the addition of another clause at the end of the 
proposed section 203 (c) advocated by the Commission in the con- 
tract carrier bill. We believe that if that addition is put in, commer- 
cial highway transportation in interstate or foreign commerce would, 
with the exceptions noted in that statute, be required to fall into one 
of three speciffed classes: 

One, duly certificated common carriage; two, duly permitted con- 
tract carriage; and three, transportation which is wholly within the 
scope and in furtherance of a primary business enterprise other than 
transportation, of the transporter. Then everybody will be covered. 
We think that a situation such as the Woodall Food Products case 
just mentioned, could not occur in the event that that addition to the 
statute were made. 

It seems that this would take care of not only buy-and-sell, but 
additionally of many of the back-haul problems. We recognize the 
concern of some bona fide private carriers lest in the course of dealing 
with pseudo- private carriage, the legitimate practices of bona fide 
private carriers be placed in jeopardy. We fully recognize the im- 
portance of protecting the bona fide private carriers in that regard. 

One of their principal concerns has been with any possible return to 
the so-called compensation test from which they believed they had 
gotten away as a result of the decision in the Brooks case. It is that 
concern which has led them to point with fear to the language sug- 
gested by the Commission in the proposed new section 203 (c) (as set 
forth in S. 1384 and in our above suggestion) “no person shall engage 
in any transportation for compensation.” Obviously no one seeks a 
reactivation of the highly controversial “compensation” test. If the 
words “for compensation” can be eliminated from the clause without 
doing damage to its effectiveness, serious consideration should be given 
to so amending it. Perhaps, if our suggestion for the insertion of 
the word “business” in that clause were adopted, the words “for com- 
pensation” might appropriately be eliminated. 

I wish to reiterate again our belief that the right of one to transport 
his own materials, supplies and products in his own vehicles is a basic 
right which should not be disturbed. It is not that right, but rather 
the practices whereunder the field of for-hire carriage is invaded, that 
need attention. 

If some such steps as these are not taken, the consequences may be 
dire indeed. They were succinctly stated last fall by ICC Commis- 
sioner Walrath in a formal address in which he called attention to 
the tremendous expansion of private carriage which he characterized 
as “not in the public interest” nor in the “best interest” of private 
carriers— 
as shippers and consumers—unless you are prepared to replace and perform the 
historical functions of public carriage. 

Thank you. 

Senator Smaruers. Thank you very much, Mr. Mackie. 
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Senator Schoeppel, do you have any questions ¢ 

Senator ScHorrre.. No questions, thank you. I am sorry I was 
‘alled out. 

Senator Smaruers. I think your statement has been very helpful 
and we appreciate it. 

(The complete statement of Mr. Mackie is as follows:) 


STATEMENT BY DAvip I. MACKIE ON BEHALF OF THE ASSOCIATION OF 
AMERICAN RAILROADS ON S. 1677 


My name is David I. Mackie. I am chairman, Eastern Railroad Presidents 
Conference, having an office at New York, N. Y. I appear on behalf of the 
Association of American Railroads in support of 8S. 1677 with the ultimate 
objectives of which we agree. S. 1677 would amend the definition of “private 
carrier of property by motor vehicle” as contained in section 203 (a) (17) of 
the Interstate Commerce Act. 

The act imposes economic regulation on common carriers and contract car- 
riers. The railroads, all of which are common carriers, are subjected to eco- 
nomic regulation by part I of the act, the common and contract motor carriers 
by part II and the common and contract water carriers by part III. Private 
earriers by motor vehicle are free of economic regulation. They are subject 
only to the safety requirements prescribed by the Commission. 

While all for-hire carriers are subject to the 3 percent Federal excise tax on the 
movement of property and the 10 percent Federal excise tax on the movement 
of persons, private carriers are exempt from these taxes. 

Thus, two incentives—freedom from economic regulation and exemption from 
Federal excise taxes—have caused many persons to seek to bring their opera- 
tions within the definition of private carriage. 

Private carriage has, for these reasons among others, grown enormously in 
recent years. To the extent that growth has occurred in bona fide private 
carriage—the transportation by a concern of its own materials, supplies, and 
products in its own vehicles—no one can properly complain. 

But much of this growth is not bona fide private carriage. It is pseudoprivate 
carriage—so-called buy and sell and back hauling. Under the buy-and-sell 
method of operation, bills of sale and invoices are used to make it appear that 
the commodities transported are those of the vehicle owner. 

The back-haul method of operation is engaged in by concerns which deliver 
in their own trucks articles which they manufacture or sell and, in order to 
avoid a return empty movement, purchase merchandise at or near their point 
of delivery for transportation back to a point near their own terminal, and sale 
to some purchaser. That back-haul transportation is performed only in order to 
receive compensation for an otherwise empty return movement of the truck. 
Both types of pseudoprivate carriage undermine the strength of for-hire car- 
riers. In so doing they injure the public which is largely dependent upon for- 
hire carriage for its transportation requirements. 

The need of taking some steps to curb pseudoprivate carriage in the interest of 
preventing further erosion of traffic from the for-hire regulated carriers has long 
been recognized. 

Senate Report No. 1039, 82d Congress, 1st session (1951), progress report of 
the Senate Committee on Interstate and Foreign Commerce by its Domestic 
Land and Water Transportation Subcommittee pursuant to Senate Resolution 50 
(81st Cong.) noted the problem in these words: 

“However, the record is clear that private carriers have engaged and are 
increasingly engaging in direct competition with regulated carriers. Their 
freedom from published tariffs and accounting to the Commission, together 
with the fact that the private carrier looks on return loads as purely extra 
compensation, has led to serious rate cutting. The effect on common carriers, 
particularly common motor carriers, is extremely damaging. 

“* * * Primarily, Congress must insure that private carriers which invade 
the fields of contract or common carriers be regulated in strict accordance with 
the true nature of their operations.” 

The Interstate Commerce Commission in its 67th annual report advised the 
Congress that investigation of complaints of buy-and-sell arrangements “rarely 
produce evidence that would establish in a formal proceeding before the Com- 
mission or the courts that the present provisions of the Interstate Commerce 
Act are being violated.” 
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The Commission the following year reiterated to the Congress its concern 
with this problem, saying in its 68th annual report: 

“We again call this acute problem to the attention of Congress and shall wel- 
come an opportunity to explain its implications more fully and to indicate where- 
in legislative changes are needed to eliminate practices which we regard as 
unlawful under the act.” 

Again in its 1955 annual report the Commission said: 

“Because of the lack of effective legislation and adequate means of enfore- 
ing present statutes, practices of persons who operate unlawfully in for-hire 
service, such as the buy-and-sell operations discussed in our last report and 
inentioned later herein, add further to the difficulties of regulated carriers. 

In its 70th annual report, dated November 1, 1956, the Commission said: 

“There is a large area of motor transportation which, although cloaked with 
the form of private transportation, is not, in our opinion, private carriage as 
defined by the courts in the Lenoir Chair case (Brooks Transportation Co. v. 
United States, 340 U. S. 925). 

“The principal business of persons engaged in this type of activity is, in 
fact, transportation, and the movement or carriage of property performed by 
them is not in furtherance of any primary or bona fide business enterprise other 
than transportation. Because the act defines common carriage and contract 
carriage specifically, the courts tend to construe these definitions strictly. This 
has left an area in which persons are engaging in the business of moving goods 
but which is regarded not subject to regulation as common or contract car- 
riage. This situation does not give to the public the protection which it 
should receive and creates unstable conditions in the transportation industry be- 
cause unauthorized for-hire transportation is fostered through various devices. 
We therefore recommend that Congress amend the act as appropriate.” 

In its report dated April 1955, the Presidential Advisory Committee on Trans- 
port Policy and Organization recognized the problem created by the growth of 
pseudoprivate carriage and recommended that the Congress enact a new defini- 
tion of ’private carrier by motor vehicle.” In appendix 8S. 1920 attached to 
letter dated December 22, 1955, addressed to the Honorable Warren G. Magnuson, 
chairman, Committee on Interstate and Foreign Commerce, United States Sen- 
ate, by J. M. Johnson, Acting Chairman, Interstate Commerce Commission, which 
contained the Commission’s comments on S. 1920, the bill designed to implement 
the recommendations of the President’s Cabinet Committee, the Commission dealt 
with the problems involved in unauthorized transportation by persons claiming 
to be private carriers and suggested language for statutory amendments which 
it deemed appropriate. 

In November 1955 the Commission submitted to the Senate Small Business 
Committee a statement calling attention to the problems emanating from the 
“unlawful engaging in for-hire operations under the guise of private carriage,” 
pointing out that such “deceptions are not easily discovered and prevented.” 

The Commission has, in 8. 1677, recommended that the situation be rectified 
through the addition to the definition of “private carrier of property by motor 
vehicle” of a new proviso to the effect that a “person who purchases, transports, 
and sells property for the purpose of fostering a highway transportation busi- 
ness is engaging in a public transportation service and shall, nevertheless, be 
included within the terms ‘common carrier by motor vehicle’ or ‘contract car- 
rier by motor vehicle.’ ” 

We have some reservations as.to the effectiveness of this suggested remedy. 
The introduction of a new purpose test might well create greater rather than 
less enforcement problems. Likewise, the phrase “fostering a highway trans- 
portation business” appears to lack desirable certainty of meaning. 

The definition of “private carrier of property by motor vehicle” has been 
the subject of much litigation. By its per curiam affirmance of the decision 
of a three-judge statutory court, the United States Supreme Court in Brooks 
Transportation Co. vy. United States (340 U. S. 925 (1951)) recognized the so- 
called primary business test as the governing criterion in establishing private 
carriage. Under that doctrine, if transportation is performed in furtherance 
of the primary business of the operator the transportation is treated as bona 
fide private carriage. If, however, a bona fide noncarrier business is not estab- 
lished, the transportation is treated as for hire. 

This doctrine has been helpful to the bona fide private carriers. They are 
fearful that any amendment of the definition of “private carrier of property by 
motor vehicle” may result in an unsettling of the “primary business” test and 
cause them to embark upon another long series of litigation similar to that 
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which culminated in the Brooks decision. Some bona fide private carriers 
say that no legislation is needed—that the Commission can adequately deal 
with the problem through more effective enforcement. The recent annual reports 
of the Commission to the Congress, quotations from which are cited above, con- 
clusively refute that contention. Court cases decided since the Brooks case 
do likewise. 

For instance, in ICC v. Woodall Food Products Co. (112 F. Supp. 689, (1953) 
affirmed 207 F. 2d 517, certiorari denied 347 U. S. 952) private carriage status 
was found even though Woodall, who purported to be a poultry dealer, arranged 
for his customers themselves to contact the poultry processing plants to place 
their orders directly. The poultry so ordered was then invoiced to Woodall 
and he in turn invoiced his customers. The prices Woodall paid the processing 
plants and the prices Woodall’s customers paid him were determined under an 
agreed formula based upon prices published daily by the Department of Agri- 
culture. Woodall’s price to his customers was a delivered price which varied 
depending on the distance Woodall transported the poultry. Even though 
Woodall technically owned the poultry during transportation in his leased trucks, 
had all the credit and spoilage risks, it seems that Woodall’s status should more 
appropriately have been classed as that of a contract carrier. 

That case is typical of the difficulties the Commission has encountered in 
attempting to enforce the law as presently written. 

We have given careful study to the problem in light of the foregoing and are 
of the view that the objective sought would more probably be achieved through 
an approach differing somewhat from that embraced in S. 1677. 

It will be recalled that the Commission, in implementation of its legislative 
recommendation No. 6 has proposed legislation (S. 1384) which would redefine 
the term ‘contract carrier by motor vehicle” and more precisely limit the re- 
quirements for issuance of permits to contract carriers by motor vehicles. 

Included in that recommendation and suggested implementing legislation is a 
proposal that there be enacted a new provision in the Interstate Commerce 
Act to be known as section 203 (c), reading as follows: 

“(c) Except as provided in section 202 (c), section 208 (b), in the exception 
in section 203 (a) (14), and in the second proviso in section 206 (a) (1), no 
person shall engage in any transportation for compensation, by motor vehicle, in 
interstate or foreign commerce, on any public highway or within any reservation 
under the exclusive jurisdiction of the United States, unless there is in force 
with respect to such person a certificate or a permit issued by the Commission 
authorizing such transportation.” 

It will be observed that the purpose of this new provision of the statute is 
to make it clear that, subject to the exceptions noted, no person shall engage 
in commercial motor transportation unless he is either (@) duly certificated so to 
do as a common carrier; or (0) duly permitted so to do as a contract carrier. 
That appears to be a thoroughly sound recommendation. And if it is slightly 
expanded it can also deal effectively with the pseudo-private carriage problem. 
To accomplish that objective, there need only be added at the end of the proposed 
new section 203 (c) the following: 

‘nor shall any person in any other commercial enterprise transport property 
by motor vehicle in interstate or foreign commerce unless such transportation is 
solely within the scope and in furtherance of a primary business enterprise 
(other than transportation) of such person.” 

Then, commercial highway transportation in interstate or foreign commerce 
would, with the exceptions noted, be required to fall into one of three specified 
classes : 

1. Duly certificated common carriage ; 

2. Duly permitted contract carriage; 

3. Transportation which is solely within the scope and in furtherance of a 
primary business enterprise (other than transportation) of the transporter. 

Other commercial highway transportation, except as specifically excepted, 
would be illegal. The line of demarcation between legal and illegal operations 
would be much more clearly delineated than under present law. The operations 
of the bona fide private carriers would in no way be placed in jeopardy. Opera- 
tions of multiple-unit companies would not be restricted because of the use of 
the article “a” instead of the article “the” in the phrase “in furtherance of a 
primary business enterprise.” The definition of “private carrier of property by 
motor vehicle,” so sacrosanct to the bona fide private carriers would remain in- 
violate. The “primary business” test—rather than being undermined—would 
have’ been written into the controlling statute. 
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And finally, it is submitted that facts such as those above outlined in Woodall 
Food Products Co. would, in face of such a provision in a new section 203 (c) of 
the act, necessarily require a decision that Woodall was engaged in contract, not 
private carriage. As indeed it was. 

We accordingly submit for your consideration a new section 203 (c), which 
would expand the suggestion of the Commission as contained in S. 1384. For 
convenience, new matter added to the language of S. 1384 is in italic, and omitted 
matter is bracketed. It is suggested that the clause read as follows: 

“Sec. 203 (c). Except as provided in section 202 (c), section 203 (b), in the 
exception in section 203 (a) (14), and in the second proviso of section 206 (a) 
(1), no person shall engage in any transportation business for compensation, by 
motor vehicle, in interstate or foreign commerce [, on any public highway or with- 
in any reservation under the exclusive jurisdiction of the United States,]? un- 
less there is in force with respect to such person a certificate or a permit issued by 
the Commission authorizing such cransportation [.], nor shall any person in 
any other commercial enterprise transport property by motor vehicle in inter- 
state or foreign commerce unless such transportation is solely within the scope 
and in furtherance of a primary business enterprise (other than transportation) 
of such person.” 

It seems that the foregoing recommendations, if enacted into law, would go 
far toward curtailing the abuses which have crept into private carriage, mainly 
through the buy-and-sell device. Additionally, it is believed they would tend 
to help control the back-haul problem which, in so many cases, constitutes en- 
gagement by a private carrier in unauthorized for-hire carriage outside the 
scope of his primary business. 

In that connection I believe that an industry which elects to exercise its right 
to engage in private carriage should make that election on the basis of the eco- 
nomics involved in the movement of its own property, without the necessity of 
deriving supplemental income from back-haul for-hire carriage. If its vehicles 
are to be used in private carriage they should at all times remain in private 
carriage. If it is not economical so to do, it would seem that the long-range 
well-being of transportation would be better served by having that particular 
movement, as to which a reverse back haul is economically necessary, handled 
by regulated for-hire carriage. 

We recognize the concern of some bona fide private carriers lest in the course 
of dealing with pseudoprivate carriage the legitimate practices of bona fide 
private carriers be placed in jeopardy. We fully recognize the importance of pro- 
tecting the bona fide private carriers in that regard. 

One of their principal concerns has been with any possible return to the so- 
called compensation test from which they believed they had gotten away as a 
result of the decision in the Brooks case. It is that concern which has led them 
to point with fear to the language suggested by the Commission in the proposed 
new section 203 (c) (as set forth in S. 1384 and in our above suggestion) “no 
person shall engage in any transportation for compensation * * *.” [Italics sup- 
plied.] Obviously no one seeks a reactivation of the highly controversial ‘‘com- 
pensation” test. If the words “for compensation” can be eliminated from the 
clause without doing damage to its effectiveness, serious consideration should be 
given to so amending it. Perhaps, if our suggestion for the insertion of the 
word “business” in the clause were adopted, the words “for compensation” 
might appropriately be eliminated. 

I wish to reiterate again our belief that the right of one to transport his own 
materials, supplies and products in his own vehicles is a basic right which 
should not be disturbed. It is not that right, but rather the practices where- 
under the field of for hire carriage is invaded, that need attention. 

If some such steps as these are not taken the consequences may be dire in- 
deed. They were succinctly stated last fall by ICC Commissioner Walrath in a 
formal address in which he called attention to the tremendous expansion of pri- 
vate carriage which he characterized as “not in the public interest” nor in the 
“best interest” of private carriers “as shippers and consumers—unless you are 
prepared to replace and perform the historical functions of public carriage.” 
He went on to say: 

“The alternatives are clear to any transportation analyst. If high-value traffic 
continues to leave public carriage, we will be forced to accept widespread re- 
strictions in service, along with higher dollar costs for the diminishing freight 
left to regulated carriage, in order to avoid the ultimate bankruptey of the 


1 Deleted in the interest of brevity as probably unnecessary. 
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public carrier system—or as an equally undesirable alternative—Government 
subsidy and control of the public carriers’ operations along arterial routes in 
order to keep them alive. 

“In either event, manufacturérs and shippers will have lost mass transporta- 
tion at low cost, which has been your lifeblood of success. The entire nation 
will have suffered an economic ill destructive of American standards of living.” 

Thank you. 

Mr. Mackie. Now, sir, on the other bill, S. 1384, perhaps you would 
prefer that I just file that statement. 

Senator Smaruers. You go right ahead. 

Mr. Macxiz. Well, I am not going to go into detail here, because I 
think you have been over that field very thoroughly this afternoon. I 
want to point out, however, that there are two kinds of contract car- 
riers. There is the kind who takes care of the specialized needs of one 
or a very few shippers, and then there is the kind of contract carrier 
exemplified in the facts in the Contract Steel Carrier case. 

There is no problem that we see at all involving the first class of 
contract carrier, and I submit that I see nothing in this legislation, if 
enacted, which would do damage to those carriers which are today in 
business. 

On the other hand, there can be no question but that the other type, 
the type of contract carrier exemplified in the Contract Steel Carrier 
case who now with the authority and blessing of the Supreme Court of 
the United States are encouraged to go out and affirmatively and ac- 
tively solicit more and more contracts and you will recall that in the 
Contract Steel Carrier case that carrier had 69 contracts at the time 
of the hearing. 

We believe that a change in the law is needed to control that because 
they have in effect crossed over into common carriage. 

I have traced in this paper, the legislative history of some of this 
material. I have read the very interesting paper that was filed be- 
fore you yesterday by former Commissioner J. Hayden Alldredge. 
I think perhaps some of the material in my paper is supplemental 
of what he has put before you and I am not going to bother you with 
it now. 

Senator Smatuers. We will make your full statement a part of 
the record, Mr. Mackie. 

(The statement referred to is as follows :) 


STATEMENT OF Davin I. MACKIg ON BEHALF OF THE ASSOCIATION OF AMERICAN 
RAILROADS, ON S. 1384 


My name is David I. Mackie. I am chairman, Eastern Railroad Presidents 
Conference, having an office at New York, N. Y. I appear on behalf of the Asso- 
ciation of American Railroads in support of S. 1384, a bill which would amend 
certain provisions of the Interstate Commerce Act applicable to contract carriers 
by motor vehicle. We support the general objectives of S. 1384. 

The bill, among other things, revises the definition of “contract carrier by 
motor vehicle” as set forth in section 203 (a) (15) of the Interstate Commerce 
Act. It also amends section 209 (b) of the act so as to give the Interstate Com- 
merce Commission authority, which it presently does not have, to limit the 
number of contracts under which a motor contract carrier may perform trans- 
portation service without additional authority, and adds a requirement for the 
issuance of permits that there must be a showing that “existing common carriers 
are unwilling or unable to provide the type of service for which a need has been 
shown.” , 

The bill also contains a “grandfather” clause in a suggested new subsection (¢c) 
of section 212 of the act, whereunder the Commission would be authorized, with- 
out proof of public convenience and necessity, to issue a certificate to operate as 
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a common carrier in lieu of a previous permit to operate as a contract carrier 
in cases where the operations of a permit holder do not conform to the amended 
definition of contract carrier, but are in fact those of a common carrier and are 
otherwise lawful. 

A new subsection (c) to section 203 of the act is contained in S. 13884. It 
would prohibit the performance of for-hire motor carrier transportation in 
interstate or foreign commerce unless there is in force a certificate or permit 
authorizing such transportation. In the course of my testimony in support of 
the objectives of S. 1677 which would amend the definition of “private carrier 
of property by motor vehicle” I pointed out our belief as to the soundness of the 
proposed new subsection (c) to section 203 and went on to suggest its enlargement 
to cover private carriage as well. 

Contract carriers generally fall into two categories. There are those who 
furnish a truly specialized, individualized service to their customer. That type 
of specialization was well described in the decision in Craig Contract Carrier 
Application (31 MCC 705, 712, 3 Fed. Carr. Cas. par. 30, 124 (1941) ) as follows: 

“The specialization which we have in mind may consist in the rendition of 
other than the usual physical services for the purpose of supplying the peculiar 
needs of a particular shipper, such, for example, as the furnishing of equipment 
especially designed to carry a particular type of commodity, the training of 
employees in the proper handling of particular commodities, or in the supplying 
of related nontransportation services such as the assembling, placing, or servicing 
of machinery. Or it may consist of nothing more than the devotion of all of a 
cearrier’s efforts to the service of a particular shipper, or, at most. a very limited 
number of shippers, under a continuing arrangement which makes the carrier 
virtually a part of the shipper’s organization.” 

Contract carriers falling within that description have caused little difficulty 
to the Commission in its administration of the act. They have not, in general, 
crossed over the line of demaracation between contract and common carriage 
so that their activities constitute a threat to common carriage. Accordingly, 
the major difficulties which have been caused by contract carriage are not 
attributable to these highly specialized contract carriers. 

There is, however, another group of contract carriers whose activities have 
broken down the distinction between contract and common carriage. That type 
of contract carrier is best exemplified by reference to the opinions in Contract 
Steel Carriers, Inc., v. U. 8S. (128 F. Supp. 25, af’d. 350 U. S. 409 (1956) ). 

The evidence in that case showed that in May 1950 the carrier served one 
customer, carrying steel products from the Chicago area to a western city. By 
July 1951 it had 13 contracts on file with the Commission and was actively 
soliciting additional customers. By the time of the hearing, it had increased 
the number of its contracts to 69. Its business had grown so much that it had 
become largely dependent upon leasing livestock-hauling vehicles at Chicago to 
carry steel products west after they had been used to haul cattle to the Chicago 
market. 

The Commission had sought to have sustained its view that the carrier had 
been so active in the solicitation of new contracts as to have converted from an 
authorized contract carrier to an unauthorized common carrier, its activities 
constituting a “holding out” of its services to the general public—a long recog- 
nized common-law test of common carriage. The Supreme Court doomed the 
“holding out” theory of the case in these words: 

“We hold also that the fact that appellee has actively solicited business 
within the bounds of his license does not support a finding that it was ‘holding 
itself out to the general public.’ A contract carrier is free to aggressiwely 
search for new business within the limits of his license.” [Emphasis supplied. | 

The “specialization” test was also involved in Contract Steel Carriers, and 
that case has likewise placed that criterion of contract carriage in jeopardy. 
Fully to understand that facet of the problem we must briefly review the legis- 
lative history of the definition of contract carriage. 

The Motor Carrier Act, 1935, defined a “contract carrier by motor vehicle” 
as “any person * * * who * * * under special and individual contracts or agree- 
ments * * * transports * * * property in interstate or foreign commerce by motor 
vehicle for compensation.” [Italic supplied.] 

The Transportation Act of 1940 amended that definition by, among other 
provisions, deleting the words “special and.” This caused the phrase to read— 
“under individual contracts or agreements” instead of “under special and indi- 
vidual contracts or agreements.” 
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This amendment was explained by the conferees in the following language: 

“The conferees wish to make it plain that it is not their intention, by chang- 
ing the language of paragraphs (14) and (15) of section 203, to change the 
legislative intent of the Congress one iota with respect to definition of common 
and contract carriers other than those performing pickup, delivery, and trans- 
fer service’ (86 Congressional Record 11546, Sept. 5, 1940). 

From the earliest decisions following enactment of the Motor Carrier Act, 
1935, the Commission interpreted the contract carrier definition as requiring 
some degree of “special and individual” service over and beyond that normally 
provided by a carrier. (Pregler Extension, 23 MCC 691; Craig Contract Carrier 
Application, 31 MCC 705; Midwest Transfer Co., 49 MCC 383; Refrigerated 
Transport Co., 11 Fed. Carr. Cas. par. 33,292; Motor Ways Tariff Bureau v. 
Steel Transp. Oo., Inc. 62 MCC 413.) But the three-judge statutory court in 
Contract Steel Carriers, Inc. v. U. S. (128 F. Supp. 25 (1955)) set aside the 
Commission’s decision, holding that the definition did not require a ‘“‘specialized” 
service. That court also held that the number of contracts held by a carrier is 
not controlling in determining whether the carrier is holding itself out to serve 
the general public. 

Applying the tests set forth in Pregler, as amplified in Craig and Midwest 
Transfer, the Commission had held that the carrier’s operations were lacking in 
the degree of individuality and specialization necessary for true contract car- 
riage. 

The statutory court concluded that the Commission had misunderstood the 
definition of contract carrier; that the words “special and individual contracts 
or agreements” could not properly be construed as calling for a specialized serv- 
ice required by the needs of a particular shipper; and that they did not limit 
the number of contracts the carrier may have. In the course of the opinion 
it said: 

“* * * Tt seems to us that under the only reasonable construction of the statu- 
tory term, ‘special contract’ means a contract specifically negotiated with the 
particular shipper, the terms of which may or may not comport with other 
similar contracts held by the contracting carrier or other carriers of the same 
classification. * * * ‘Special’, in the phrase under discussion, distinguishes the 
personal relationship between the privute carrier and each individual shipper 
from the impersonal relationship of the common carrier to each member of the 
general public who applies to him for service which he is required by the public 
nature of his undertaking to render indiscriminately.” 

In the course of a carefully written opinion the court traced the specialization 
test from Pregler, through Craig, Midwest Transfer Co., and Doyle Transfer Co. 
It notes that Pregler was decided under the definition of contract carrier as 
contained in the Motor Carrier Act, 1935, which defined a contract carrier as one 
who renders transport service for hire “under special and individual contracts 
or agreements.” [Emphasis supplied.] The court looked to the 1940 amendments 
and said that the effect of the deletion of the word “special” from the definition 
of “contract carrier” was to omit the “peg on which the specialization test was 
hung in Pregler. 

“Even if we assume the Pregler doctrine to be a permissible interpretation 
of the modifying word ‘special’ in the 1935 act, elimination of that term from 
the amended paragraph cuts the ground from under that doctrine.” 

Thus the clear expression of intention on the part of the congressional con- 
ferees in 1940 that the amendments to the definition of contract carrier did not 
“change the legislative intent of the Congress one iota” came to grief in 1955. 

This decision was affirmed per curiam by the Supreme Court. Its opinion 
throws some shadow of doubt upon the discredit which the statutory court had 
heaped upon the specialization test, for, in the course of its opinion, it said: 

“A requirement of specialization is supported by respectable legislative his- 
tory. See, e. g., 79 Congressional Record 5651. In this case the ICC found 
that appellee had not sufficiently specialized its operation. However, we con- 
clude that if specialization is to be read into 49 U. S. C. par. 303 (a) (15) by 
the legisaltive history, it is satisfied here since appellee hauls only strictly 
limited types of steel products under individual and continuing contractual 
agreements with a comparatively small number of shippers throughout a large 
area.” 

The foregoing quotation from the opinion of the Supreme Court indubitably 
leaves in a pale of obscurity the future of the specialization test. 
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ven before the Contract Steel Carriers decision the Commission had ex- 
pressed concern over the problem of regulating contract carriers. In its 67th 
annual report the Commission said (p. 116) that one of the difficult problems 
with which it is faced in connection with regulation of motor carriers is “the 
line of demarcation between contract carriers and common carriers.” 

It said, in this connection: “Experience indicates that many carriers who 
now hold authority as contract carriers are more properly to be classified as 
common carriers by reason of the nature of their present operations * * *.” 

In its 69th annual report the Commission recommended to the Congress that 
section 209 (b) of the act be so amended as (1) to empower it “to limit the 
person or persons and the number or class of persons for which a contract 
earrier by motor behicle may lawfully perform transportation services, and 
(2) to provide that motor contract carrier permits may be issued only upon a 
showing that existing common carriers are unwilling or unable to provide the 
type of service for which a need has been shown.” 

The need for new legislation in this field was noted in the report of the 
Presidential Advisory Committee on Transport Policy and Organization. The 
Commission commented on the recommendations contained in that report in 
appendix S. 1920, attached to letter dated December 22, 1955, addressed to the 
Honorable Warren G. Magnuson, chairman, Committee on Interstate and 
Foreign Commerce, United States Senate, by J. M. Johnson, Acting Chairman. 
The Commission stated that: 

“It is our belief that the definition of a contract carrier by motor vehicle 
should describe the services which a contract carrier may perform in the 
clearest possible terms and that it chould particularly distinguish between 
contract carrier service and common carrier service.” 

The Commission then made legislative recommendations in implementation 
of that statement which formed the basis for S. 1384. 

As has been seen, the opinions in the Contract Steel Carriers case have seri- 
ously undermined the “specialization” test and given legal approval to aggressive 
search for and solicitation of new business by contract carriers. Thus, the line 
of demarcation between authorized contract carriage and unauthorized common 
carriage has become difficult, if not impossible, to prescribe with any degree of 
certainty. Contract carriers have been invited to raid the business upon which 
the common carriers must depend for their well-being. Unless this practice is 
brought under control through new legislation along the lines of S. 1384 the com- 
mon carriers which are the hard core or backbone of for-hire transportation will 
suffer irreparable injury which will inevitably lessen their ability to perform 
their indispensable part in our transportation system. And it will be the public 
and small shippers, who are dependent upon the common carriers for their trans- 
portation requirements, who ultimately suffer from practices which weaken the 
common carrier segment of our transportation industry. These evils can be 
avoided only through enactment of legislation along the lines of the recommen- 
dations reflected in S. 1384, 

In considering this bill you should keep constantly in mind the fact that many 
of these recommendations will have no appreciable effect upon many contract 
earriers—those performing a truly specialized service for one or a very few 
customers. The principal effect of legislation of this nature would be to curtail 
practices of the kind involved in Contract Steel Carriers. 

I have heretofore testified before your committee in support of S. 943—a bill 
requiring contract carriers to publish actual rather than minimum rates. Some 
of the material contained in that testimony is pertinent to consideration of S. 1384. 
In the interest of time I do not repeat it, but ask that my testimony on the other 
bill be given consideration in connection with your study of S. 1384. 

I thank you. 


Mr. Mackie. I merely want to leave you with the thought that in 
approaching this problem you can’t do it in capsule form, that con- 
tract carriage—with the idea that contract carriage is contract car- 
riage. There are two different kinds, and you have to separate one 
from the other to get the solution to the problem. 

Senator Smaruers. On this proposed legislation that we have, do 
you have any amendment to offer that would be helpful to us in 
recognizing the distinction between these two types of contract 
carriers ¢ 


; 
1 
: 
: 
; 
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Mr. Mackie, Well, I think you don’t have to approach it from that 
angle, Senator, because I don’t believe that this bill does damage to 
the contract carrier who is providing the truly specialized service to 
one or a very few shippers. 

Senator Smaruers. That is right. 

Mr. Mackie. I am disposed to go along, because I think there is an 
almost insuperable burden of proof—I am disposed to go along 
with the suggestion that Commissioner Clarke, I understand, made 
before you yesterday ; namely, to take away the requirement that they 
originally suggested of a demonstration that existing common car- 
riers are unwilling or unable to provide the type of service. The 

sason for that is if you have to prove that somebody is unwilling or 
unable to do something, you are asked to determine a state of mind 
and, of course, there is nothing harder in the world than that. I think 
there is a different problem involved on the other side of the coin, 
which has been discussed here a little bit this afternoon over in the 
definition where the suggestion was made by the Department of Com- 
merce that there should be deleted at the end of the definition the 
words “not provided by common carriers” because that is susceptible 
of proof. 

There is no state of mind involved there. A particular service is 
provided or it isn’t provided, and anyone should be able to come in be- 
fore the Interstate Commerce Commission and make a factual showing 
of that rather simple fact. I think that is very different from attempt- 
ing to prove a state of mind which was involved in this “unwilling and 
unable” test. So Iam very much inclined to go along because I think 
it will make this measure less controversial and perhaps easier to enact 
into law, if that “unwilling and unable” test is taken out. I still think 
that the bill would be tremendously helpful in ane the enor- 
mous growth of contract carriage of the type exemplified in the Con- 
tract, Steel Carrier case. 

Senator Smaruers. Do you think that the general public, as well 
as the general transportation industry, would be benefited by the adop- 
tion of this leaialation here, as amended, or recommended to 
be amended this afternoon ¢ 

Mr. Mackie. Yes, sir, I do, because the general public is necessarily 
dependent for its transportation needs mainly ‘upon common carriers, 
and the health and welfare of the common carriers is accordingly basic 
to the public welfare, and the unregulated, unbridled growth of 
highly competitive contract carriage of the nature that this bill would 
prevent is bad for common carriage, and therefore it is necessarily bad 
for the public. 

Senator Smatruers. All right, sir. 

Mr. Mackre. I think that that summarizes it. 

Senator Smatuers. All right, thank you very much, Mr. Mackie. 

Senator Schoeppel, do you have any questions ? 

Senator ScHoEPre.. No questions. 

Senator SmatHers. Off the record. 

(Discussion off the record.) 
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(A letter received by the committee relative to this subject, dated 
May 7, 1957, on the letterhead of Continental Baking Co., is as 
follows:) 


CONTINENTAL BAKING Co., 


New York, N. Y., May 7, 1957. 
Mr. FRANK BARTON, 


Senate Interstate and Foreign Commerce Committee, 
Senate Office Building, Washington, D. C. 


Dear Sir: I have read the statement which Mr. Frazor F. Edmondson, of 
Dallas, Tex., will present today on behalf of the Private Truck Council of Amer- 
ica, Inc., to the Surface Transportation Subcommittee of the Senate Interstate 
and Foreign Commerce Committee opposing S. 1677 which would amend section 
203 (a) (17) of the Interstate Commerce Act by altering the existing definition 
of the term “private carrier of property by motor vehicle.” 

As vice president and general counsel of Continental Baking Co., I wish to re- 
cord with you the complete endorsement of Continental Baking Co., of the views 
expressed by Mr. Edmondson in his statement, and on behalf of my company I 
urge you to vote against the proposal. 

Very truly yours, 


GEORGE FAUNCE, Jr., Vice President. 
Senator Smaruers. That takes care of all of the out-of-town wit- 
nesses. The committee will stand in recess until tomorrow morning 
at 10: 30. 


(Whereupon, at 5:20 p. m., the subcommittee adjourned to Thurs- 
day, May 9, 1957.) 





SURFACE TRANSPORTATION—SCOPE OF AUTHORITY 
OF ICC 


THURSDAY, MAY 9, 1957 


Untirep States SENATE, 
SUBCOMMITTEE ON SURFACE TRANSPORTATION, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The subcommittee met at 10:30, Hon. Andrew F. Schoeppel, pre- 
siding. 

= Senators Schoeppel (presiding), Lausche, and Yarbor- 
ough. 

lso present: Frank Barton, committee counsel. 

Senator Scnorrren. The committee will come to order, and we will 
proceed. There will be just one little change in the schedule here for 
a few minutes. I will call Mr. J. B. Jones, vice president of the pas- 
senger sales division of the Pennsylvania Railroad. We will take 
you out of order because I understand you have to make a connection. 

We are glad to hear you. 


STATEMENT OF J. BENTON JONES, VICE PRESIDENT, PASSENGER 
SALES AND SERVICES, THE PENNSYLVANIA RAILROAD 


Mr. Jonzs. I am J. Benton Jones, vice president, passenger sales 
and services, of the Pennsylvania Railroad and the responsibility for 
the operation of the passenger service comes under my jurisdiction. 

I am appearing in the interest of the Pennsylvania Railroad in con- 
nection with the proposed legislation in order to inform the com- 
mittee as to the effect we feel that such legislation would have on the 
public using our service. 

Weare neither here to advocate any extension or abolishment of day- 
light saving time but we believe there should be uniformity. 

In the 13 States and the District of Columbia through which we 
operate, all except West Virginia, Virginia, and Michigan have now 
established daylight saving time from the last Sunday in April until 
the last Sunday in September and in some of the States this has now 
been extended to the last Sunday in October. In addition, daylight 
saving time has recently been established by legislative action as a 
standard in the States of Wisconsin, Minnesota, California, and all of 
the New England States. 

Standard time, 2s now used in this country, is based on a system 
devised by the railroads long before the enactment of any Federal 
legislation. The time zones fixed by the railroads for their own con- 
venience were quite generally observed by local communities. 
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The Standard Time Act was passed by Congress in 1918 as a war- 
time measure. That law gave governmental sanction to the zone 
system established by the railroads and authorized the Interstate 
Commerce Commission to fix the zones. The law also established 
daylight saving time during the summer months, but this provision 
was repealed in October 1919 at the end of World War I. Congress 
again established daylight time on a national basis during World 
War II. 

During the last 30 years, there has been a growing tendenc y toward 
the use of daylight time during the summer. For many years the 

railroads resisted this trend and opposed legislation, both State and 

municipal, fixing daylight time. The reason for their opposition 
was not a preference for any particular time standard, but simply 
the desire for uniformity. 

The railroads had no difficulty during World Wars I and ITI in 
operating on daylight time, when it was almost universally observed, 
just as they have no difficulty in operating on standard time, when 
that is widely observed. Diflic ulty arises solely from the use of two 
different time standards during the summer months. 

In recent years, there has been a constantly growing trend to the 
use of daylight time during the summer months, partic ularly in the 
East. The period during whic +h daylight time is used has been ex- 
tended from 3 to 4 months to 5 to 6 months, and in many communi- 
ties is now observed from the last Sunday in April to the last Sun- 
day in October. 

In the East, at the present time, the great majority of the popu- 
lation, including all of the larger cities in the East, uses daylight 
time. 

As a result, many railroads print their summer schedules on day- 
light time, including the Boston & Maine, the New Haven, the Long 
Island Rail Road, the Pennsylvania, the Lackawanna, the Lehigh 
Valley, the Reading, and the Central of New Jersey, and the Penn- 
sylvania Reading Seashore Lines. All of the airlines and some of 
the bus companies use daylight time where it is observed locally. 

On the other hand, most of the railroads in the South and West 
show only standard time in their timetables because the majority 
of the communities in their territory observe standard time. This 
difference in practice between eastern railroads on the one hand, and 

railroads in the South and West on the other hand, has exactly the 
same motivation: the desire to achieve uniformity by adopting the 
prevailing local custom. 

Despite the use of daylight time quite generally in the East, and 
the publication of public timetables on such time, the railroads ac- 
tually operate their trains on standard time. This requires the pub- 
lication of two sets of time schedules, the official oper: iting schedules 
on standard time and the public timetables on daylight time. Trains 
are run on standard time and railroad employees work on that basis. 

This results in great confusion in the minds of the public, as rail- 
road employees have a natural tendency to refer to the standard 
time on which the trains are run, and the public has difficulty in 
translating one time to the other. Despite the use of daylight time 
for many years, there has been no amelioration of this confusion in 
the minds of the public. 
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Although everyone knows what time it is when daylight time is 
in use, many people still have difficulty in relating this to standard 
time. Since their lives are completely regulated by daylight time 
in all respects except railroad travel, they are irritated and confused 
by this exception. 

From every standpoint it is to the advantage of the public, as well 
as the railroads, to permit the railroads to operate on daylight time 
where that standard is widely observed. ‘There is no advantage to 
anyone, but only resulting confusion, when two time standards are 
observed in the same community. 

The Interstate Commerce Commission has fully recognized the 
unsatisfactory state of existing regulation under the Standard Time 
Act. In its annual reports to C ongress it has repeatedly pointed out 
that it has no power to require uniformity and that uniformity has 
not been achieved. Recognizing the growing tendency toward the 
use of daylight time and the confusion ‘resulting therefrom, the Com- 
mission has recommended that the law be implemented so as to en- 
force the observance of one standard, or that it be relieved of its 
time-fixing powers with responsibility returned to the States. See 
the 65th Annual Report of the ICC, 1951. 

1769 is not regarded by the railroads as an adequate remedy. 
This would merely require the railroads to publish both standard and 
daylight time in their timetables. There would still be confusion 
resulting from 2 standards rather than 1, and presumably passenger 
trains and railroad employees would be operating on standard time, 
whereas the public would be using daylight time. 

The railroads believe that they should be left free, as suggested 
by the Commission, to accommodate both their operation and their 
schedules to the time generally observed in the communities they 
serve. This would probably mean at the present time that some rail- 
roads would go to daylight time completely and others stay on stand- 
ard time, but in each instance they would be in line with their local 
communities. 

Under any system it is, of course, impossible to have one standard 
of time throughout this country, but there is no valid reason for 
requiring railroads to use a time different from that generally ob- 
served in any particular section of the country. 

Accordingly, I suggest that S. 1769 be amended by substituting 
the following proviso for the one now contained in the bill: 


Provided, That from the last Sunday in April of each year to the last Sunday 
in October, any such carrier may use standard time advanced 1 hour, known 
as daylight saving time, and may show such time, or both standard and day- 
light saving time, in its schedules and timetables. 

Mr. Chairman, that completes my presentation and as I stated in 
the beginning, we are seeking uniformity and not advocating any 
change. 

Senator Scuorrren. Thank you very much, Mr. Jones. Do you 
have any questions, Mr. Barton ? 

Mr. Barron. One. 

Mr. Jones, I understand that you would like to show the time pre- 
railing in each community in your schedule, or do you want to show 
just what you say here? 
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Mr. Jones. We believe that a uniform time—in other words, we 
would show daylight time, in other words, standard time past 1 hour, 
that it would conform to the time generally accepted in the com- 
munity. In the territory we operate, some 90 percent of the passen- 
gers we handle on our trains are in areas where daylight time is 
observed. 

Mr. Barton. Thank you, sir. At this point in the record Mr. Chair- 
man, I have been requested to offer some correspondence on this 
subject. 

(The material referred to is as follows :) 


ASSOCIATION OF AMERICAN RAILROADS, 
Washington, D. C., April 2, 1957. 
Hon. Grorce A. SMATHERS, 
Chairman, Surface Transportation Sudcommittee, Committee on Inter- 
state and Foregin Commerce, Senate Office Building, Washington, D. C. 

Dear SENATOR SMATHERS: This is in reply to your letter of March 28, com- 
menting on press announcements of the Pennsylvania Railroad of its intention 
to publish its passenger schedules on the basis of daylight saving time for com- 
munities where such time is in general use, and asking my views on the possibility 
of similar action by all railroads that offer passenger service. 

After your letter was written, it developed from subsequent press reports that 
the originally announced plan of the Pennsylvania to have its operating passen- 
ger schedules on daylight saving time was thought to run counter to the re- 
quirements of the Standard Time Act. Accordingly, after some correspondence 
between the president of the Pennsylvania Railroad and the Chairman of the 
Interstate Commerce Commission, the Pennsylvania decided to withdraw its 
originally announced plan, and I am informed that it is now contemplated, in- 
stead, to publish schedules for the information of the public which will show 
daylight time where that is in vogue, but without changing in any way the 
operating schedules which the law seems to contemplate must be stated in 
standard time. 

Since your letter was received on the day of a monthly meeting of the board 
of directors of the Association of American Railroads, composed of railroad 
presidents from all regions of the country, I read it to the directors and asked 
the benefit of their views. The ensuing discussion developed that the eastern 
railroads, whose geographical location is in the part of the country where 
daylight time is most prevalent, are having a meeting shortly where they will 
give this subject further consideration. Although that meeting is not an AAR 
function, I shall endeavor to ascertain the results and keep you advised. 

As to the railroads in the West and the South, I believe you are familiar 
with the fact that daylight time is not nearly so prevalent there as it is in the 
East. Except for commuter services in large centers of population observing 
daylight time, where it has been customary to print separate commuter sched- 
ules for the convenience of the public in terms of daylight time, without changing 
the operating schedules from standard time, the consensus in the West and 
South is that less confusion will be caused if they adhere to standard time. 

The one solution that stands out as most desirable from the standpoint of the 
railroads is to have uniform time in the summer, whether it be standard or day- 
light, without the variations between localities in the same time zone. This was 
done during World War II, and a great deal of confusion was avoided. ‘ 

With kindest regards, 

Sincerely, 
W. T. Faricy. 


ASSOCIATION OF AMERICAN RAILROADS, 
Washington, D. C., May 2, 1957. 
Mr. FRANK BARTON, 
Professional Staff Member, Committee on Interstate and Foreign Com- 
merce, Senate Office Building, Washington, D. C. 

Dear Mr. Barton: Enclosed for your information is a copy of a letter I wrote 
to Senator Smathers yesterday. In part the letter is a followup on Mr. Faricy’s 
reply to the Senator of April 2, explaining developments in connection with the 
consideration of this problem by the operating officers of eastern railroads. In 
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part, also, it deals with the pending bill S. 1769; and, as you will note, I have 
requested that if consistent my letter to the Senator be made a part of the record 
of the hearings on that bill. I will appreciate it if you will undertake to remind 
the Senator of this request in case he should overlook it. 
Sincerely yours, 
GREGORY S. PRINCE. 


ASSOCIATION OF AMERICAN RAILROADS, 
Washington, D. C., May 1, 1957. 
Hon. Grorce A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, Committee on Inter- 
state and Foreign Commerce, Senate Office Building, Washington, D. C. 


Dear SENATOR SMATHERS: In the absence of Mr. Faricy I have been asked 
to reply further to your letter to him of March 28 regarding the problem of 
publishing railroad timetables in daylight-saving time. 

Mr. Faricy in his reply to you of April 2 mentioned the fact that this problem 
was to be the subject of consideration at a meeting soon to be held of the chief 
operating officers of a number of eastern railroads and that he would endeavor 
to advise you of the results of that meeting. We are now informed that at this 
meeting it was agreed that the use of daylight saving time in both operating 
and published timetables would be desirable in eastern territory if all railroads 
would conform to the practice. It was further agreed that a subcommittee of 
the Eastern Operating Committee would undertake to develop the attitude on 
this matter of each of the individual railroads in eastern territory with a view 
to having all of them change their operations over to daylight time in 1958 if 
100 percent concurrence can be obtained. 

Meanwhile, I am informed, at least six eastern railroads, including the Penn- 
sylvania Railroad; the New York, New Haven & Hartford Railroad; the 
Boston & Maine Railroad; the Long Island Rail Road; the Erie Railroad; and 
the New York Central System, are publishing their timetables used by the public 
in daylight saving time. As I understand it, those responsible for the decisions 
to take this step felt that since the majority of the points served by their lines 
had adopted daylight saving time for the summer months it would be a con- 
venience to a greater number of people to have their public timetables published 
in daylight saving time instead of standard time. 

Subsequent to your letter to Mr. Faricy you introduced a bill on this subject, 
S. 1769, which did not come to Mr. Faricy’s attention until after he wrote his 
letter to you of April 2. With your permission, I should like to comment on that 
bill and would suggest that if it meets with your approval this letter be incor- 
porated in the record of the hearings on that bill, which I understand are to be 
conducted next week. 

S. 1769 requires that common carriers in timetables used by the general public 
state the times of arrivals and departures of public vehicles in the standard time 
of the place of arrivals and departures and also in the time of any officially 
adopted local or daylight saving time. Assuming the object of this bill to be 
to remove confusion existing in areas where daylight time is effective from 
the end of April to the end of October and to serve the convenience of the majority 
of patrons in such areas, it does not seem to us that the proposal contained in 
S. 1769 will accomplish that objective. It seems to us that the quotation of both 
a standard time and a daylight time for the arrival and departure of trains 
from every one of the many stations shown in railroad timetables that have 
officially adopted daylight saving time in the summer months would be most 
confusing and in addition would cause timetables for all eastern railroads to 
be almost twice the size that they are today. I note, for instance, that the air- 
lines in their timetables effective April 28, 1957, show the times of arrival or 
departure in either daylight time or standard time, depending upon which is 
the prevailing time in that community, but not in both standard and daylight 
time in each instance as would he required under S. 1769. It would seem to 
us that the Pennsylvania Railroad in its new timetables effective April 28, 1957, 
has handled the publication of times in a satisfactory fashion, showing all of 
the times in eastern daylight saving time since that time prevails in the vast 
majority of points served by the Pennsylvania but also showing standard time 
for those points that are operating on eastern standard time (as for example 
Cincinnati, Ohio) and for certain terminal points on daylight time but from which 
trains depart to areas still on standard time (as for example Washington, D. C.). 

Since public timetables can be published in this manner without any change in 
the law, we feel that there is no need for a measure such as S. 1769. In our view 
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of the matter, there can be no wholly satisfactory solution to this problem until 
such time as legislation is adopted that esablishes uniformly for all time zones 
in the country during any given period of the year either standard time or day- 
light saving time as the measure of time for all purposes. 
Sincerely yours, 
GREGORY S. PRINCE. 


Senator Scnorpren. All right, thank you, Mr. Jones. 

Mr. Jones. Thank you. 

(Following is a letter and statement received by the subcommittee 
from the Air Transport Association of America with regard to S. 
1769.) 

AIR TRANSPORT ASSOCIATION OF AMERICA, 
Washington, D. C., May 10, 1957. 
Hon. GEORGE SMATHERS, 
Chairman, Surface Subcommittee, Interstate and Foreign Commerce 
Committee, United States Senate, Washington, D. C. 


DEAR SENATOR SMATHERS: In connection with your investigation of the desir- 
ability of common carriers publishing their public timetables in a manner which 
will be most useful to the traveler, we are pleased to send you herewith a state- 
ment of the position of the Air Transport Association with respect to S. 1769. 

We would appreciate it if this statement could be incorporated in the record 
of any hearings on this proposed legislation. 

Sincerely yours, 
LEO SEYBOLD, 
Vice President, Federal Affairs. 


STATEMENT OF AIR TRANSPORT ASSOCIATION OF AMERICA BEFORE THE SURFACE Sup- 
COM MITTEE OF THE SENATE INTERSTATE AND FOREIGN COMMERCE COMMITTEE ON 
S. 1769 
We ie 


The Air Transport Association of America, representing the scheduled cer- 
tificated air carriers of the United States, appreciates the opportunity to express 
its views on 8. 1769, a bill to require common carriers to give passenger service 
schedule information in both daylight savings time and standard time. 

The airlines object to this bill insofar as it would require them to include both 
standard time and officially adopted local or daylight savings time in timetables 
and other public literature giving information on arrivals and departures of 
commercial aircraft. 

At the present time all of the airlines of the United States adhere to an agree- 
ment adopted by the Air Traffic Conference of America, on October 21, 1953, 
and approved by the Civil Aeronautics Board on February 19, 1954. The agree- 
ment, in its essential parts, includes a provision that all member airlines in their 
timetables and other published schedules “will specify the arrival and departure 
times in terms of the local time that is in effect at the city in question at the time 
to the effectiveness of the schedule.” It has been in effect through three summer 
seasons, during which many cities in the United States have gone on daylight 
savings time for various periods of the year, and it is currently in effect for 
summer schedules in 1957. 

The practice followed by the airlines has eliminated all confusion over the 
time of arrival at any given city. To require the air carriers to publish their 
timetables in both standard and daylight savings time, where applicable, would 
unnecessarily cause confusion in a situation where confusion has been eliminated. 

Whatever may be the reasons for requiring surface carriers to publish both 
standard and daylight savings time in their public schedules, we believe the air 
carriers should be exempt from any such mandatory requirements, for the fol- 
lowing reasons: 

1. All domestic airlines presently use local time, in all public timetables. 

2. The practice followed by the domestic carriers is recommended by the Inter- 
national Air Transport Association and is followed by almost all of its member 
airlines throughout the world. 

3. Under the present airline practice, airline schedules show the departure 
time in the local time of the passenger’s point of origin and the arrival time in 
local time at the passenger’s destination. No translation is necessary and all 
confusion is eliminated. 

4. The present practice means that airline schedules are tied in with other 
business practices at the individual cities concerned. 
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5. The present practice helps to reduce the airline no-show problem, a portion 
of which stemmed from the confusion over translation from standard to daylight 
time which previously existed. 

6. Before inaugurating the present practice, several airlines conducted a survey 
of passengers and the response was overwhelmingly in favor of publication of 
timetables in local time. 


7. The requirement of publishing timetables in both standard and local times 
proposed by S. 1769, would create public confusion and add substantially to 
the air carrier’s expense. 

For these reasons, we respectfully urge that, if your committee takes action to 
favorably report S. 1769, the air carriers be exempted from its requirements. 

Senator Scuorrren. The next witness will be Mr. R. J. Van Liew 
and the next witness following Mr. Van Liew will be Clarence D. 
Todd. 

Is Mr. Todd here? 

Mr. Todd. Yes. 

(Discussion off the record.) 

Senator Scuorrret. Mr. Van Liew, you may proceed, sir. Your 
entire statement will go into the record and you may proceed in 
any way that you desire. 


STATEMENT OF R. J. VAN LIEW, FIRST VICE CHAIRMAN, PRIVATE 
CARRIER CONFERENCE, INC., AMERICAN TRUCKING ASSOCIA- 
TIONS, INC. 


Mr. Van Laew. Mr. Jerry Heckman is representing the Private 
Carriers Conference as counsel this morning here with me. 

Senator Scuorrrex. All right, gentlemen. 

Mr. Van Liew. We have a written statement which we presented 
which I would like to have put into the record in toto. However, 
I would like to read pages 7, 8, and 12 of that statement. 

Senator Scuorrre.. It will be incorporated into the record and 
you may proceed. 

(Mr. Van Liew’s complete statement can be found following his 
remarks. ) 

Mr. Van Liew. We are appearing here today in behalf of Senate 
bill 1384 and S. 1677, and I would also like to read the proposal of 
the Transportation Association of America’s testimony which they 
put in yesterday. 

My name is R. J. Van Liew, I am general traffic manager of Blue 
Bell, Inc., of New York City, and Greensboro, N. C. I am also 
first vice chairman of the Private Carrier Conference, Inc., of Amer- 
ican Trucking Associations, Inc., and appear today on behalf of that 
organization in opposition to Senate bill 1677 and paragraph 2 of 
Senate bill 1384. We very much appreciate the opportunity to ex- 
press our views on these ight objectionable legislative proposals, 
the only real object of which is to strike out at private carriage and 
the American shipper’s traditional freedom of choice in selecting the 
mode of transportation best tailored to his needs and the ultimate 
goal of moving consumer goods to the market place. It has been 
reasonably established that 77.6 percent of the trucks in the United 
States, excluding farm and Government vehicles, are engaged in 
private carriage. As a reference, we have taken those statistics 
from the Office of Defense Transportation’s table 99 which was dated 
1946, and brought them up to date. With reference to Senate bil! 
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1384, which we will take first, this bill is designed, as we understand 
it, to correct some inequities in the law of contract carriers. How- 
ever, we are opposed to the bill for the reason that section 203 (a) 
(17) is not shown as an exception and therefore would be applicable 
to private carriage. We are opposing this bill at this time for the 
reason that we feel that the compensation test would be written here 
in this bill in lieu of the present primary business test which was 
brought out in the Lenoir Chair Co., and I would like to read the 
findings of that. 

Somehow, everyone who distributes merchandise, be he a manu- 
facturer or sales and distributing agency, must be compensated for 
transportation and distribution expense. In this regard, the Inter- 
state Commerce Commission has ruled in the famous Woitishek case, 
in several subsequent cases, and finally in the Lenoir Chair Co. case, 
now decided by the entire Commission and sustained in the United 
States Supreme Court, that the primary business test is the deter- 
mining factor as to whether a carrier is truly private or for-hire. 
In this case the Court ruled that: 

If it is established that the primary business of a concern is the manufac- 
ture or sale of goods which the owner transports in the furtherance of that 
business and the transportation is merely incidental thereto, the carriage of 
such goods from the factory or other place to the customer is private car- 
riage, even though a charge for transportation is included in the selling price 
or is added thereto as a separate item. 

The Commission has many times since indicated its assurance that 
it seeks no change in the “primary business test” as enunciated in 
the above proceeding. Commissioner Laurence K. Walrath, in a 
speech before our conference in New York last October, assured us 


that the ICC~— 


has no intention of suggesting changes in the substantive test adopted in 
the Lenoir Chair Co. case, as sustained by the courts * * * namely the pri- 
mary business test. 


In a speech before the Common Carrier Conference—Irregular 
Route, on March 8, 1957, Commissioner Robert Minor, in commenting 
on private carriage, declared : 


Careful redefinition, we believe, will enable us to equalize regulation among 
for-hire carriers not otherwise exempt and, at the same time, do no violence 
to the principles set forth in the Lenoir Chair case. If, however, in achieving 
the former objective, we disturb the primary business concept, then I for one 
would prefer to live with the present unsatisfactory condition. 


The Interstate Commerce Commission, in its comments on Senate 
bill 1920, in December 1955, stated quite clearly : 


Of course, everyone who performs transportation in connection with the 
conduct of a commercial enterprise receives compensation for such trans- 
portation, through the sale price or otherwise. There should not, however, 
be any interference with such transportation as is incidental to the conduct 
of a bona fide commercial enterprise. No person who is, in fact, transporting 
for himself should be declared to be a carrier for hire. As such, he would 
be required to publish, file, and observe rates assessable against himself, en- 
ter into contracts with himself, and issue freight bills and bills of lading to 
himself. What is needed, primarily, is some means of discovering and establish- 
ing that certain persons allegedly operating as private carriers are in reality 
not doing so, but are, in fact, transporting for others for compensation. 


We submit, however, that the Interstate Commerce Commission’s 
recommended addition of a new section 203 (c) in the manner here 
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being considered, would completely demolish the “primary business 
test” as set forth in the Lenoir Chair case. 

We feel that the Commission, therefore, is highly inconsistent 
in its professed desire to deal only with so-called buy-and-sell opera- 
tors in its legislative proposals, but would in fact, strike at the heart 
of legitimate private motor-truck operations through enactment of 
this proposed legislation. The Congress should reject with finality 
any such attempt to substitute the compensation test for the primary- 
business test in determining a private carrier’s status. 

Therefore we feel we would oppose that bill today on the com- 
pensation test basis in lieu of the primary business test. 

Senate bill 1677 is designed to amend paragraph 17 of section 203 
(a) of the act. As justification for this proposal, the Commission 
says it wants to make clear that all for-hire motor carrier trans- 
portation, whatever its form, other than specifically exempt, be made 
subject to regulation. To bolster its recommendations, it cites cer- 
tain practices of persons engaging in for-hire transportation of prop- 
erty for the purpose of evading economic regulation to which com- 
mon and contract carriers are subject. The Commission says that 
one of the subterfuges most commonly used is the buy-and-sell method 
of operation ahnoelee bills of lading, invoices, and so forth, are issued 
to make it appear that the commodities being transported are those 
of the hints owner. The Commission further states that it does 
not believe that this practice constitutes private carriage as defined 
by the courts in the Lenoir Chair case (Brooks Transportation Co. 
v. U. S., 340 U. S. 925) in which the primary business test was ap- 
plied. 

We certainly agree with this latter éontention of the Commission. 
These so-called buy-and-sell operations would, under the primary- 
business test, be classified as feehits carriage. Yet the Interstate 
Commerce Commission, in Senate bill 1677, seeks a redefinition of 
private carrier which would seriously endanger this hard won 
primary-business test which has afforded a definite and workable basis 
under the existent definition of private carriage. 

In other words, the primary-business test, which this bill would 
endanger, is the very tool by which such pseudotruck operations 
could be stopped. Its doctrine, implemented by the powers of the 
Interstate Commerce Commission, would disqualify the buy-and- 
sell operators. The Commission, in this bill, would discard the solu- 
tion to the very problem which it most loudly deplores. 

I would like to comment upon and make reference to page 12 here 
with reference to the primary-business test. There is a point that 
might possibly be brought out at this time in the interpretation of 
primary-business test. I will cite an example of our own company 
here recently, where we were stopped in the State of Alabama by a 
State inspector, who claimed that we were running a for-hire car- 
riage, and when I appeared in the State of Alabama court before the 
judge on behalf of our company, the two facts that were brought to- 
gether for the complaint were the fact that we had piece goods which 
we brought from a mill and owned outright, which shows Avondale 
Mills on the cartons, and the bill of lading showing Bluebell, and the 
truck was a Bluebell truck, so the inspector drew the conclusion: 
Here was Bluebell and here was Avondale, two different people, so 
there that was not private carriage. 
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To substantiate in the court, we brought in our records and these 
are the records they asked us for; namely, the invoice, which showed 
we had title to the goods in toto. Second, was the bill of lading, and 
thirdly was the records of the driver proving that he was on our 
payroll, and we were operating as a private carrier. 

Senator Scnorrren. Excuse me just a minute. For my colleagues 
here, this is Mr. R. J. Van Liew testifying. 

Mr. Van Lirw. On page 12 of my written statement, the second 
paragraph should be stricken from the testimony. I will read it: 

For example, in the Tank Car Oil Corp. case, the court recognized that one 
in the position of a common or contract carrier would not be likely to bear 
the risk of damage or injury to the goods which he is transporting where as a 
private carrier would ordinarily bear such risk. 

Senator Scnorrret. You want that stricken / 

Mr. Van Liew. Yes; that is a point of law and should be stricken. 

Senator Scuorrret. That is your request. Let the record so indi- 
cate. 

Mr. Van Liew. I would like to cite the Burlington Mills case, 
where a point was brought up about this ownership, which is the true 
business test. We understand today, under pseudo operations, and 
I might say that the best barometer I have found across this country 
about people operating illegallly is the common carriers and other 
forms of transportation themselves. I think they pretty well indi- 
cate if you are doing something wrong, and there once again, I, as a 
traffic manager for Bluebell, Inc., certainly could not take it upoi 
myself to do anything illegal in my company. I don’t believe | 
would be there very long. 

The point that was brought up in the Burlington case, which 
brings out this primary-business test, is this so-called ownership. 
We understand in this field of transportation that people operating 
under part II of the act as a pseudo operator, illegallly, go out and 
take title to the goods and they put up exactly $1. Now that, to 
me, does not indicate that that is complete ownership of the goods. 
It possibly is a title given to the goods, but I can’t see that that is 
ownership. 

In the Burlington Mills case there was brought out one other 
feature and we have had it questioned in our own organization. A 
company goes out and buys another company, and before the bonds 
are brought together uniting them as one within the law, they have 
to separate divisions, they have two separate companies. The way 
we interpret the law, you cannot haul as a private carrier for that 
second company until it is put within the corporate limits of the one. 

Now, that was brought out in the Burlington Mills case, which I 
beieve points up a very good question in this pesudo operation. If 
the inspectors of the Interstate Commerce Commission were to stop 
a person and ask them the feelings in that direction of the goods, the 
title, just investigate a little further, I don’t think they would have 
any problem in pressing the illegal operation of a pseudo operator in 
that particular respect. 

In summation, I would like to read the TAA proposal here which 
sort of incorporates a little bit of both of these cases which we are 
opposed to. I would just like to read that, if I may. 

Senator ScHorpre.. Surely. 
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Mr. Van Liew. We are also advised, by copy of letter, dated May 1, 
1957, from the Transportation Association of America to ICC Chair- 
man Owen Clarke, that the TAA intends to offer the following 
amendment to Senate bill 1677 

203 (c). Except as provided in section 202 (c), section 203 (b), in the excep- 
tion in section 203 (a) (14), and in the second proviso of section 206 (a) (1), 
no person shall engage in any transportation business for compensation, by motor 
vehicle, in interstate or foreign commerce unless there is in force with respect 
to such person a certificate or a permit issued by the Commission authorizing such 
transportation, nor shall any person in any other commercial enterprise trans- 
port property by motor vehicle in interstate or foreign commerce unless such 
transportation is solely within the scope and in furtherance of a primary busi- 
ness enterprise (other than transportation) of such person. 

The TAA amendment, which we understand is acceptable to the 
ICC with certain changes, recognizes the basic danger in S. 1677 in 
that any change in the private carrier definition would have the effect 
of nullifying the various court interpretations flowing from the pres- 
ent statute. 

Senator Lauscue. Let me interpose there, if I may. 

I ’ 

Senator ScHorrret. Surely, Senator Lausche. 

Senator Lauscue. Is there any member of the Interstate Commerce 
Commission here to express an opinion on the statement just made 
that this amendment is acceptable ? 


Senator Scuorrrer. Is any member of the Interstate Commerce 
Commission staff here ? 


Mr. Harpen. I am Dale W. Harden, one of the legislative attorneys 
at the Commission. 

I believe that is contained in the Chairman’s testimony, Senator 
Lausche, at page 9 of Chairman Clarke’s testimony. 

Senator Lauscue. All right. 

Senator Scuorrre.t. Any further questions ? 

You may proceed. 

Mr. Van Liew. The TAA would therefore leave the present defini- 
tion intact, and add a new section 203 (c) as a means of halting illegal 
activities, and also “spell out the primary business test.’ 

It has been clearly shown in our earlier remarks on paragraph 2 of 
S. 1384 and S. 1677 that the present definition and the interpretations 
thereof by om courts already provide the basis for doing exactly 
what the TAA professes it intends to do in its proposed new section 
of the act. As a matter of fact, by its very reference to buy-and-sell 
activities as illegal, the TAA very properly and openly concedes that 
the present law “prohibits buy-and-sell activities. So again we may 
ask whether additional cumbersome and controversial language i in the 
Motor Carrier Act will in some miraculously efficient manner bring 
to a halt the activities and practices of chronic law violators. 

It would therefore appear obvious that there is very little to be 
gained from a restatement in a new section of the act ‘of principles 
and standards which are presently the law of the land, unless such 
amendment actually provides a launching platform from which for- 
hire carriers could again set off a series “of harassing judicial buzz- 
bombs designed to discourage, frustrate and oppress the shippers of 
this Nation who believe in freedom of choice in transportation, rather 
than the unhappy mandatory and monopolistic system under which 


industry and agriculture groveled and suffered prior to regulation 
of the railroads. 
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If it is the purpose of this amendment to retain for legitimate pri- 
vate carriers their rightful status in the eyes of the law and to pre- 
serve intact the present definition and the highly important court 
interpretations flowing therefrom, there should be no phraseology 
which would in any way qualify the language set forth in that defini- 
tion. The conference therefore suggests sthat in order to preserve for 
industry and agriculture their present constitutional rights, that this 
amendment be rejected as being completely unnecessary and ac- 
tually constituting a threat to the primary Leisichees test which the 
TAA avowedly seeks to preserve. 

Senator Scnorpret. Is that the conclusion of your testimony, Mr. 
Van Liew? 

Mr. Van Liew. Yes, Senator. 

Senator Scuorrret. Senator Lausche, do you have any questions? 

Senator Lauscne. One moment. 

Senator Scnorrre.t. Senator Yarborough. 

Senator YarsoroucH. No questions. 

Senator Lauscue. May [ask who initiated this bill? 

Senator Scuorpret. I believe it was introduced by the chairman 
of the full committee at the request of the ICC. 

Mr. Barron. One question. 

Senator Scuorpret. All right. 

Mr. Barton. I take it the gist of your testimony is that you are 
satisfied with the primary business test, and you think the law needs 
no amendment or clarification ¢ 

Mr. Van Liew. Yes, sir. The reason for that, if I might state, is 
the fact that you have heard some testimony on the pricing methods 
in this field, and that is the reason for the primary business test being 
in the law today. 

Senator ScHorrreL. Are you through ? 

Mr. Barron. Yes. 

Senator Scuorrret. And Mr. Van Liew, do I understand you, 
when you take the position—and it has much merit, as I view it— 
namely, that here you have an interpretation of the courts, that, of 
course, becomes the law of the land until changed or altered by act 
of the’ Congress of the United State. It is your impression now, as 
I gathered from your testimony; namely, that in the court’s inter- 
pretation of that, the ICC, and under the present interpretation of 
the courts, has all of the machinery at their disposal to correct the 
very things that some of these folks are complaining about; is that 
your view ? 

Mr. Van Liew. Yes, Senator. 

Senator Scuorerre.. Thank you. 

Senator YarsoroucH. May I ask one question ? 

Senator Scnorrret. Senator Yarborough. 

Senator Yarsoroucu. Mr. Van Liew, there has been some testi- 
mony here that some of the shippers who ship by private carriers, 
who own their own trucks, say it is shipped from the manufacturer 
across a distance of miles to a point of delivery, perhaps to a whole- 
saler, that they will then sell their trucks, and the trucks will be used 
as common carrier for shipment back to the point of manufacture of 
the initial shipper. Then they will be repurchased by the manufac- 
turer and then shipped out again by him as his own trucks back to 








sah A Nt 


SURFACE TRANSPORTATION 281 


the point of delivery, and that that transaction takes place over and 
over. 

Is it your view that the existing law gives the Commission ample 
authority to stop that practice? 

Mr. Van Liew. I would say “yes” to that. There have been various 
subterfuges of cases to possibly run legally in that direction, but I 
think that the answer to that is also before the Commission. 

We just went through a decision that was handed down by the 
Commission, 1894, which would even take your case a step further, 
where we had people employing drivers which was a separate entity, 
another person owned equipment which was a separate entity, and 
the ett fe purchasing the merchandise were a separate entity. So 
actually we are talking of three factors and integrating them in to 
do this very same thing. 

One man was putting the drivers on the trucks, they were going to 
a destination and coming back, but in the final analysis, when the 
charges were prorated, then the primary business test came right back 
into the picture. 

Senator YarsoroucH. Under the primary business test would you 
say, under existing law, that that practice that I have mentioned 
would be legal ? Would that be legal under the primary business 
test ? 

Mr. Van Liew. No, I do not believe so. I believe you would have 
to apply the principles of the primary business test. 

Senator YarsoroucH. Under the primary business test, is it your 
view that that would be illegal and there is existing authority to stop 
that practice ? 

Mr. Van Liew. Yes, sir. 

Senator YarsoroucH. Suppose the other instances some of the wit- 
nesses have narrated, of a shipper who used private carriage and 
shipped his goods to a wholesaler in some other city, and their cargo 
was purchased and brought back and sold at the point, we will say, 
of manufacture of the person who owned the equipment. Do you 
think that practice is authorized under existing law ? 

Mr. Van Liew. No, sir; I believe the primary business test applies 
there again. You have to look at the separate factors. 

Senator YarsoroucH. Maybe I didn’t make my question clear. 
The manufacturer, we will say Manufacturer A in Chicago manu- 
factures his goods and sends them to New York for delivery to an 
exporter there, and in New York he buys a cargo of other material 
which is not used in his manufacturing. He brings that back to 
Chicago and sells that cargo in Chicago. The goods were his while 
they were brought back, but it was oby iously not for the purpose of 
being used in his manufacturing business. 

Is it your view that that practice is legal or illegal under existing 
law, under the primary business test? 

Mr. Van Liew. That is an illegal operation. 

Senator Yarsoroueu. Is there authority existent in the Commis- 
sion at this time to stop that? 

Mr. Van Liew. Yes; I believe there is, for the simple reason that 
the primary business test brings out that feature. Use as an exam- 
ple Blue Bell. If we went to New York and brought back a load 
of canned goods, I think you could explore the company itself and 
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look at the record. Are we selling canned goods—and the answer is 
no, we buy piece goods and make work and play clothing out of it. 

Now, if our company was doing that—and I understand there are 
some people—but a you stretch it further, to two companies. You 
have to put the 2 companies under 1 roof, to start with. You can’t 
be doing business with two separate companies. We have had sev- 
eral instances right within our conference where our attorney has 
ruled on that point, where companies in expansion have bought other 
companies an that was brought out very well in the Burlington Mills 
case. That was one of the problems where they had subsidiaries of 
the parent company, and yet they ruled that that was for-hire car- 
riage because you were actually doing business with two separate 
inne 9 

enator YarsoroucH. That is all, Mr. Chairman. 

Senator Lauscue. May Iaska question ¢ ¢ 

Senator Scnorrre.. Senator Lausche. 

Senator Lauscue. Having in mind the first set of facts which were 
given by Senator Yarborough, where equipment is sold and then 
brou ght back, do those people who participate in that practice have 
a belief that it is valid and in compliance with the law ? 

Mr. Van Liew. I couldn’t answer that, but I make the assump- 
tion that that is why they are doing it. 

Senator Lauscue. So there is a difference of opinion. You feel 
certain that the primary business test makes it illegal ? 

Mr. Van Liew. Yes. 

Senator Lauscue. They, however, feel that it is within the law? 

Mr. Van Liew. Yes. 

Senator Lauscue. That is all. 

Senator ScHorrren.. Thank you very much. 

Mr. Van Liew. Thank you for your time. 

Senator Scnorrrren. As I indicated before, your entire statement 
will be incorporated into the record. 

(The entire statement is as follows:) 


TESTIMONY OF R. J. VAN LiEw, First VICE CHAIRMAN, PRIVATE CARRIER CON- 
FERENCE, INC., OF AMERICAN TRUCKING ASSOCIATIONS, INC., ON SENATE BILL 
1677 AND PARAGRAPH (2) oF SENATE BILL 1384 


My name is R. J. Van Liew, I am general traffic manager of Blue Bell, Inc., 
of New York City and Greensboro, N. C. I am also first vice chairman of the 
Private Carrier Conference, Inc., of American Trucking Associations, Inc., and 
appear here today on behalf of that organization in opposition to Senate bill 
1677 and paragraph (2) of Senate bill 1384. We very much appreciate the oppor- 
tunity to express our views on these highly ojectionable legislative proposals, 
the only real object of which is to strike out at private carriage and the Ameri- 
can shippers’ traditional freedom of choice in selecting the mode of transporta- 
tion best tailored to his needs and the ultimate goal of moving consumer goods 
to the marketplace. 

The Private Carrier Conference, Inc., is an independent, autonomous organi- 
zation, composed of over 1,800 manufacturers, farmers, and distributors, all of 
whom operate private motortrucks in the furtherance of their primary business 
activity. In addition, the conference speaks for the thousands of private carrier 
members of the 50 affiliated ATA State trucking associations. 

It will be helpful to the committee to have some general appraisal in these 
introductory remarks of the number of trucks operating in the United States 
and the overwhelming number of such trucks which are owned or operated by 
private carriers. In 1955 there were 9,888,981 trucks registered in the United 
States, which set a new all-time record for registrations. It has been reliably 
estimated that 77.6 percent of the trucks in the United States (excluding farm 
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and Government vehicles) are engaged in private carriage. Thus, it is that we 
have private carriers using trucks in all of the endless variety of services which 
go to make up what we choose to call the American economy. Some breakdowns 
on the use of private carrier trucks will also be of interest to the committee. 
In 1955, 68.2 percent of all trucks, or 4,720,000 units (again excluding farm and 
Government vehicles) were used in private carrier local delivery service; and 
9.4 percent or 651,000 units were used by private carriers in intercity service. 
At the same time, for-hire carriers in the United States employed 13.6 percent 
of all trucks or 942,000 units in local deliveries, and 8.8 percent or 609,000 units 
in intercity service. 

The distribution of intercity private carrier power units by vocational use as 
of January 1, 1956, may also be of interest to the committee. In 1955, whole- 
salers operated 36 percent of the 651,000 private trucks engaged in intercity 
service; retail distribution accounted for 18 percent or 117,000 units; processing 
industries utilized 14 percent or 91,000 units; construction involved the use of 
10 percent or 65,000 units; private carrier intercity tank truck operations repre- 
sented 6 percent or 39,000 units; extractive industries also used 6 percent or 
39,000 units; public utilities accounted for 3 percent or 20,000 units; and 
miscellaneous units represented 7 percent or 46,000 power units. In 1955, private 
and all other nonregulated carriers rolled up 151,081 million intercity ton-miles, 
as opposed to 75,119 million intercity ton-miles by all for-hire motor carriers. 

Private carriage, it can be seen, is immensely important, to the American 
economy and to the entire fabric of our American industrial system. It is 
indeed the keystone to our American distribution system and nothing should be 
done to disturb, much less to destroy, the vital role which the private carriers 
play in our American pattern of transportation. 

The invention of the motortruck and its use as a tool in our industrial and 
agricultural pattern has perhaps revolutionized the American transportation 
and distribution system. The motortruck enables any individual with a small 
investment to become his own transportation facility. No longer do farmers, 
merchants, producers, or distributors of products need rely solely upon public 
transportation systems. The expansion of business and markets made possible 
by having such efficient transportation at the beck and call of industry, com- 
merce, and agriculture is one of the basic reasons for our expanding economy, 
with all the benefits flowing therefrom to the public carriers. 

Yet, we find the Congress today considering two bills, which if enacted, would 
constitute a springboard from which for-hire carriers, both rail and motor, 
could reinstitute both administrative and judicial attacks upon the basic right 
of industry and agriculture to haul their own goods freely, flexibly, and eco- 
nomically in their own equipment. 

Even a casual review of various Interstate Commerce Commission, court and 
congressional proceedings involving private carriage will bring forcibly to the 
attention of the committee the almost unbelievable intent on the part of the 
for-hire carriers to restrict, restrain, and curtail private transportation in the 
United States. These same groups undoubtedly will again be before the Con- 
gress in this proceeding either in support of these two bills, or offering even 
more restrictive legislative amendments than we have before us. 

This matter of redefining or restricting the operations of private motor car- 
riers was considered by the Interstate Commerce Committee of the Senate in 
the spring of 1952. At that time the for-hire carriers, notably the Regular 
Common Carrier Conference, sought legislation very similar to that now before 
us. The committee at that time very emphatically rejected such a proposal and, 
in a letter to the secretary-manager of our conference, Chairman Edwin ©. 
Johnson flatly stated: “I am violently opposed to this bill, and will do every- 
thing in my power to defeat it.”’ 

We are pleased, too, that the chairman of this committee has on occasion ex- 
pressed concern with various attempts to limit or curtail private carriage. In 
his talk before the Associated Traffic Clubs of America at Miami Beach, Fla., 
last October he commented on the “many utterances that have been made about 
maintaining common carriers as the hard core of transportation,” and pointed 
out that “in a democracy, the shipper must have the freedom to do what he 
wants to do.” The Private Carrier Conference, Inc., is dedicated to freedom 
of choice in transportation, and is in complete agreement with the chairman 
that shippers should be permitted to buy their own vehicles to transport their 
own goods. 
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PARAGRAPH (2), SENATE BILL 1384 


We shall first direct our remarks to paragraph 2 of Senate bill 1384. This 
paragraph, proposed to be inserted as a new subsection (c) to section 203 of the 
Interstate Commerce Act, provides: 

“(e) Except as provided in section 202 (c), section 203 (b), in the exception 
in section 203 (a) (14) and in second proviso in section 206 (a) (1), no person 
shall engage in any transportation for compensation, by motor vehicle, in inter- 
state or foreign commerce, on any public highway or within any reservation 
under the exclusive jurisdiction of the United States, unless there is in force 
with respect to such person a certificate or a permit issued by the Commission 
authorizing such transportation.” [Italie supplied.] 

We submit that this particular paragraph, if enacted, would have the im- 
mediate result of completely curtailing all private motortruck operations in 
the United States since it would prohibit all businessmen and farmers from 
recouping their transportation costs in the pricing of their products or as a 
separate charge to customers for delivery service. Unfortunately, services can- 
not be performed for nothing. If services connected with the distribution of 
goods result in the need for investment and for the employment of manpower, 
then those services obviously must cost someone something and must be paid 
for somehow. 

This cost may be collected through an overall across-the-board flat fee which 
is included in the retail or wholesale pricing of the commodity being trans- 
ported, or it can be reflected in the going market price which, differing in def- 
fering in different areas depending upon distance from source of manufacture, 
more accurately reflects related cost of transportation, or the goods may be 
sold f. o. b. point of origin and an accurate and fairly apportionated charge 
levied for delivery depending upon mileage involved. 

Somehow, everyone who distributes merchandise, be he a manufacturer or 
sales and distributing agency, must be compensated for transportation and dis- 
tribution expense. In this regard, the Interstate Commerce Commission has 
ruled in the famous Woitishek case, in several subsequent cases, and, finally, 
in the Lenoir Chair Co. case, now decided by the entire Commission and 
sustained in the United States Supreme Court, that the primary business test is 
the determining factor as to whether a carrier is truly private or for hire. In 
this case the Court ruled that “if it is established that the primary business 
of a concern is the manufacture or sale of goods which the owner transports 
in the furtherance of that business and the transportation is merely incidental 
thereto, the carriage of such goods from the factory or other place to the cus- 
tomer is private carriage, even though a charge for transportation is included 
in the selling price or is added thereto as a separate item.” 

The Commission has many times since indicated its assurance that it seeks no 
change in the primary business test as enunciated in the above proceeding. 
Commissioner Laurence K. Walrath, in a speech before our conference in New 
York last October, assured us that the ICC “has no intention of suggesting 
changes in the substantive test adopted in the Lenoir Chair Co. case, as 
sustained by the courts * * * namely, the primary business test.” In a speech 
before the common-carrier conference, irregular route, on March 8, 1957, Com- 
missioner Robert Minor, in commenting on private carriage, declared: “Careful 
redefinition, we believe, will enable us to equalize regulation among for-hire 
carriers not otherwise exempt and, at the same time, do no violence to the 
principles set forth in the Lenoir Chair case. If, however, in achieving the 
former objective, we disturb the primary business concept, then I for one would 
prefer to live with the present unsatisfactory condition.” The Interstate Com- 
merce Commission, in its comments on Senate bill 1920, in December 1955, 

stated quite clearly: * * * Of course, everyone who performs transportation in 
eonnection with the conduct of a commercial enterprise receives compensation 
for such transportation, through the sale price or otherwise. There should not, 
however, be any interference with such transportation as is incidental to the 
conduct of a bona fide commercial enterprise. No person who is, in fact, trans- 
porting for himself should be declared to be a carrier for hire. As such, he 
would be required to publish, file, and observe rates assessable against himself, 
enter into contracts with himself, and issue freight bills and bills of lading to 
himself. What is needed, primarily, is some means of discovering and estab- 
lishing that certain persons allegedly operating as private carriers are in 
reality not doing so, but are, in fact, transporting for others for compensation.” 
We submit, however, that the Interstate Commerce Commission’s recommended 
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addition of a new section 203 (c) in the manner here being considered, would 
completely demolish the primary business test as set forth in the Lenoir Chair 
case. We feel that the Commission, therefore, is highly inconsistent in its pro- 
fessed desire to deal only with so-called buy-and-sell operators in its legislative 
proposals, but would, in fact, strike at the heart of legitimate private motor- 
truck operations through enactment of this proposed legislation. The Congress 
should reject with finality any such attempt to substitute the compensation 
test for the primary business test in determining a private carrier’s status. 


SENATE BILL 1677 


Senate bill 1677 would amend paragraph (17) of section 203 (a) of the Inter- 
state Commerce Act, as amended (49 U. 8S. C. 308 (a) (17)), by changing the 
period at the end thereof to a colon and adding the italicized portion below : 

“Sec. 202 (a) (17). The term ‘private carrier of property by motor vehicle’ 
means any person not included in the terms ‘common carrier by motor vehicle’ or 
‘contract carrier by motor vehicle’ who or which transports in interstate or for- 
eign commerce by motor vehicle property of which such person is the owner, 
lessee, or bailee, when such transportation is for the purpose of sale, lease, rent, 
or bailment, or in furtherance of any commercial enterprise: Provided, however, 
That any such person who purchases, transports, and sells property for the pur- 
pose of fostering a highway transportation business is engaging in a public trans- 
portation service and shall, nevertheless, be included within the terms ‘common 
carrier by motor vehicle’ or ‘contract carrier by motor vehicle’.” 

As justification for this proposal, the Commission says its wants to make clear 
that all for-hire motor carrier transportation, whatever its form, other than 
specifically exempt, be made subject to regulation. To bolster its recommenda- 
tions, it cites certain practices of persons engaging in for-hire transportation of 
property for the purpose of evading economic regulation to which common and 
contract carriers are subject. The Commission says that one of the subeterfuges 
most commonly used, is the buy-and-sell method of operation whereby bills of 
lading, invoices, etc., are issued to make it appear that the commodities being 
transported are those of the vehicle owner. The Commission further states that 
it does not believe that this practice constitutes private carriage as defined by 
the courts in the Lenoir Chair case (Brooks Transportation Co. v. U. S., 340 U.S, 
925), in which the primary business test was applied. 

We certainly agree with this latter contention of the Commission. These so- 
called buy-and-sell operations would, under the primary business test, be classi- 
fied as for-hire carriage. Yet the Interstate Commerce Commission, in Senate 
bill 1677, seeks a redefinition of private carrier which would seriously endanger 
this hard-won primary business test which has afforded a definite and workable 
basis under the existent definition of private carriage. 

In other words, the primary business test, which this bill would endanger, is 
the very tool by which such pseudo truck operations could be stopped. Its 
doctrine, implemented by the powers of the Interstate Commerce Commission, 
would disqualify the buy-and-sell operators. The Commission, in this bill, would 
discard the solution to the very problem which it most loudly deplores. 

We can begin with the proposition that, if that portion of the amendment to 
the Interstate Commerce Act to which we have referred becomes law, it would 
immediately become applicable to all cases pending before the Interstate Com- 
merce Commission and the courts of the land, as well as to all private carriers, 
whatever their status may have been previously (Ziffrin, Inc. v. United States, 
318 U. 8S. 78 (1943) ; The Peggy, 1 Cranch 103 (1801)). To restate the proposi- 
tion, all carriers which are presently designated private carriers would be sub- 
ject to redesignation under the amendment. This is not to say that there would 
necessarily be a change in the individual status of every private carrier after 
passage of the amendment; the status of the individual carrier would depend 
upon the construction given the amendment. 

However, by the very fact of amendment, there would be evidence of the intent 
of Congress to change the present interpretation given to the term “private car- 
rier.” The following statement is from a leading text on the law: 

“Presumption of intent to change law: It will be presumed that the Legis- 
lature, in adopting the amendment, intended to made some change in the exist- 
ing law, and therefore the courts will endeavor to give some effect to the amend- 
ment. So a change of phraseology from that of the original act will raise the 
presumption that a change of meaning was also intended, as where material 
words contained in the original act are omitted from the amendatory act * * * 
(59 C. J. 1097). 
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There is no special property right in the interpretation of the term “private 
carrier” as it is currently construed by the courts and the Commission. If Con- 
gress changes the law, previously decided cases will provide no particular basis 
for the retention of the primary business purpose test. There is a legal maxim 
to the effect that there is no vested right in an existing law, in and of itself, 
which precludes its repeal. It is a well-established principle that legislative 
power includes the power to repeal existing laws, as well as the power to enact 
laws and to amend laws, subject to certain constitutional restrictions (Western 
Union Teleg. Co. v. Louisville & N. R. Co., 258 U. 8. 18 (1922) ; Campbell v. 
Holt, 115 U. S. 620 (1885) ). To put the point another way, where rights derive 
from statutory provisions based solely on the constitutional power of Congress 
to regulate interstate commerce, the rights are always subject to change by 
subsequent exercise of the paramount power which in the original instance 
gave them birth. May v. General Motors Corporation (73 F. Supp. 878 (1947) ). 

It is for the courts, in the last analysis, to determine just what has been 
amended or repealed and the effect of such amendment or repeal. If any of 
these amendments were passed, the courts would ultimately have to decide the 
extent of their effect and this, of course, would require new litigation. The 
main problem which would face the courts and the Commission, and which 
would undoubtedly have to be relitigated on passage of an amendment, would 
be one of statutory construction and interpretation. Prior interpretations 
would no longer hold if an amendment were passed. The problem is neatly 
summed up in the case of Balian Ice Cream Co. v. Arden Farms Co. (94 F. 
Supp. 796 (1950) ), in which the court said: 

“Whether an act is amendatory of existing law is determined not by title 
alone, or by declarations in the new act that it purports to amend existing 
law. On the contrary, it is determined by an examination and comparison of 
its provisions with existing law. If its aim is to clarify or correct uncertain- 
ties which arose from the enforcement of the existing law, or to reach situa- 
tions which were not covered by the original statute, the act is amenda- 
tory * * *.” 

In Walling v. Portland Terminal Co. (330.U. S. 148 (1947)), the Supreme 
Court was required to pass upon the definition of “employees” under the Fair 
Labor Standards Act. In attempting to define the subject term, the High Court 
said: 

“But in determining who are ‘employees’ under the act, common law employee 
eategories or employer-employee classifications under other statutes are not of 
controlling significance * * *. This act contains its own definitions, compre- 
hensive enough to require its application to many persons and working rela- 
tionships, which prior to this act were not deemed to fall within an employer- 
employee category.” 

The term “employees” was again the subject of definition in National Lab. 
Rel. Board v. Hearst Publications (322 U. S. 111 (1944)). Again the Supreme 
Court made clear that previous definitions were not applicable. 

“Whether, given the intended national uniformity, the term ‘employee’ in- 
cludes such workers as these newsboys must be answered primarily from the 
history, terms, and purposes of the legislation. The word ‘is not treated by 
Congress as a word of art having a definite meaning * * *.’ Rather ‘it takes 
color from its surroundings * * * (in) the statute where it appears,’ * * * and 
derives meaning from the context of that statute, which ‘must be read in the 
light of the mischief to be corrected and the end to be attained.’ 

“That term, like other provisions, must be understood with reference to the 
purpose of the act and the facts involved in the economic relationship.” 

The point is that we have already gone through this process of judicial inter- 
pretation once and, as a result, we now have a definition of “private carrier” 
which is eminently fair and workable. It is a definition which has been devel- 
oped at the expense of much litigation before the Commission and the courts. 
The basic test .was laid down in Woitishek Common Carrier Application (42 
M. C. C. 193 (1943) ), where the Commission reviewed the entire subject of for- 
hire versus private carriage. Though this was not the first time the Commis- 
sion had considered the subject, it laid down a definite rule in the Woitishek 
ease as follows: 

“After careful reconsideration of the entire subject, we are convinced that we 
should continue as in the past to determine all issues of for-hire versus private 
carriage on the basis of the operator’s primary business. In so doing, we shall, 
of course, give appropriate consideration to the fact, when shown, that an 
operator receives compensation for transportation performed identifiable as 
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such, but we do not think that such fact alone should be allowed to control our 
decisions. Neither does it follow that an operator having a bona fide business 
other than transportation may not also be a carrier for hire if it appears that 
any transportation which he performs is not primarily in furtherance of his 
noncarrier interest but rather is performed with a purpose to profit from the 
transportation as such. In short, each case must be determined upon its own 
particular facts and neither the receipt of compensation for transportation 
identifiable as such nor the existing of some noncarrier business to which the 
transportation may be incidental is alone conclusive.” 

Following the Woitishek case, there was a series of Commission decisions 
further defining and reaffirming the basic difference between private carriers 
and those subject to regulation by the Interstate Commerce Commission. A good 
example of the continuous struggle that has been waged for recognition by pri- 
vate carriers is the matter of Burlington Mills Corp.—Transp. for Compensation 
(48 M. C. ©. 787 (1948) ; rehearing, 53 M. C. C. 327 (1951)). In 1948 the Com- 
mission opened an investigation on its own motion into the motor carrier opera- 
tions of Burlington Mills. In its decision the Commission stated, “The facts 
above stated clearly establish that Burlington’s primary business is that of the 
manufature and proessing of textiles. There is no showing that any motor- 
carrier transportation service is furnished by Burlington for any of the now 
remaining subsidiary corporations.” Poceedings were again opened in 1950 upon 
the basis of petitions filed by rail carriers, and new evidence was submitted 
relating to the policy and intent of Burlington Mills in the operation of their 
motor vehicles. For a second time the Commission held Burlington Mills to be 
a private carrier. “Upon careful consideration of the entire record, we find 
nothing to support a conclusion that the operation by Burlington of its own 
vehicles in the manner above described is done with the intention of profiting 
from a motor carrier operation as a separate enterprise apart from its primary 
business of manufacturing.” In both decisions the Commission cited the Woiti- 
shek case and Lenoir Chair Co. Contract Carrier Application (48 M. C. C. 259 
(1948) ), as being controlling and as presenting the true test, the “primary busi- 
ness purpose” test, as the basis for determination. 

The Commission decisions in the Lenoir case and the Schenley Distilleries 
Corp. Contr. Car Application (48 M. C. 405 (1948) ), were appealed to the United 
States District Court for the Eastern District of Virginia. That court was 
pressed to apply the “compensation test,” which placed the criterion on whether 
the carrier received any compensation for the transportation of its goods. The 
decision of the district court was an emphatic repudiation of the latter test. In 
the words of the court, “The history of the act, we think, completely demolished 
the validity of plaintiff's compensation criterion and supports the Commission’s 
criterion’of primary business purpose” (Brooks Transp. Co. v. United States, 93 
F. Supp. 517 (1950) ). 

The Brooks case together with the other decision of the district and circuit 
courts affirming the position of the private carrier, provide a valuable body of 
precedent, which would no longer be controlling if the definition of “private 
carrier’ were amended. Among those decisions are: Taylor v. Interstate Com- 
merce Commission (209 F. 2d 353 (1953) ); Interstate Commerce Commission 
Vv. Woodall Food Products (112 F. Supp. 689 (1953)); Interstate Commerce 
Commission v. Scott (No. 4489 D. C. D. N. M., decided June 3, 1953 (unre- 
ported) ) ; Interstate Commerce Commission v.Tank Car Oil Corp. (151 F. 2d 834 
(1945) ) ; Interstate Commerce Commission v. Clayton (127 F. 2d 967 (1942) ). 

If the purpose of the proposed amended definition of the term “private carrier” 
is to strike at the so-called buy and sell truck operations, whereby a truck opera- 
tor engaged in what amounts to for-hire carriage attempts to disguise himself 
as a private operator by taking title to the goods, then it is our view that the 
Commission is simply revealing a serious defect in its own enforcement policies. 
If its inspectors were properly advised as to the present requirements of the 
law, and especially the primary business test, a mere showing of title to goods 
would not be treated as conclusive of private carrier status. The true test under 
present law is whether transportation is in furtherance of the transporter’s 
primary business—not merely where title to goods lies. Proper enforcement, 
not legislative change, is the only answer to the problem. 

We recognize that the report of the Presidential Advisory Committee on 
Transport Policy and Organization, released April 18, 1955, and the 70th Annual 
Report of the Interstate Commerce Commission condemn such subterfuge. But 
we believe that the courts and the Commission are aware of the problem and 
ean effectively combat this practice under the present definition. 
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We would call to the attention of the legislators the following resolution, 
passed unanimously at the meeting of the Private Carrier Conference, held in 
New York City in October of 1954: 

“Whereas the Interstate Commerce Commission, in its 67th annual report 
ealled special and extensive notice to the supposed ‘buy and sell activities by 
private carriers’ ; and 

“Whereas the Interstate Commerce Commission and common carrier spokes- 
men are using this example of violation to promote additional restrictive legis- 
lation, and to distort the true function of private carriage in the United States; 
and 

‘Whereas the Interstate Commerce Commission already has the obligation and 
the administrative machinery to deal with improper buy and sell agreements by 
so-called private carriers which would completely eliminate the purported evils 
decried by the Commission : Now, therefore, be it 

“Resolved, That the Private Carrier Conference, Inc., unequivocally state the 
private carriers do not engage in common carrier services under the guise of 
private carrier operators ; and be it further 

“Resolved, That the Commission do enforce its own regulations and eliminate 
said ‘buy and sell’ operations under the guise of private carriage which in effect 
are ‘a subterfuge for engaging in public transportation’; and be it further 

“Resolved, That the Commission cease its unwarranted and unjust accusa- 
tions against private carriers as a whole; and be it further 

“Resolved, That a copy of this resolution be transmitted to the Chairman 
and each individual Commissioner.” 

As indicated by this resolution, the Private Carrier Conference has always 
firmly disavowed any desire or inclination to in any sense condone the so-called 
buy and sell operations about which the Interstate Commerce Commission pro- 
fesses so great a fear. Those who engage in such operations are not properly 
private carriers under present law and are, in fact, violators of the present law. 
But they cannot be reached simply by passing a new law since, obviously, added 
respect for the law in general cannot be instilled merely by changing phrase- 
ology. 

Those who risk punishment for illegal operation will continue to do so under 
any law and the only persons who might be injured by adoption of either of the 
present amendments would be those who are now conscious of their responsibili- 
ties and who abide by the limitations of the existing statute. 

In essence, what we are saying is what we have said to the Commission on a 
number of occasions already.’ Buy-and-sell operations may be controlled only 
by effective law enforcement, not by changes in legislative enactment. Effective 
enforcement is just as possible and perhaps more so under present law as it 
would be under the proposed changes. 

What we advisedly and properly fear is that the Interstate Commerce Com- 
mission and the for-hire carriers are advocating the present legislation in an 
effort to destroy the substantial rights of private carriers so as to limit their 
freedom of choice now secure under the primary-business test. If this ulterior 
and sinister motive is not behind the instant proposals and an effort to control 
buy-sell operations is truly the underlying purpose, then we can only conclude 
that the proponents of these measures seek to kill a fly by use of a most awesome 
sledge hammer—one that might well destroy the fabric of private carriage, its 
hard-won rights and some of the basic principles of free competition which have 
made our Nation what it is today. We feel confident that the Congress will 
brook no such treatment of American industry by adoption of the proposals now 
before it. 


1See copies of letters attached. With reference to the second of these letters which is 
dated January 25, 1957, the committee should note that we strongly advised the Commis- 
sion that we were opposed to any change in the definition of a private carrier. Although, 
in a very tentative way, some language was set forth to aid “in clarifying the thinking of 
all of the groups who have an interest * * *,’’ we have always been firm in the belief 
that any change whatsoever in the definition of a private carrier would not be in the publie 
interest. Our feeling in this connection is based primarily on the tremendous upheaval 
that would result from any change in view of the legal effects of legislative amendment 
and also the sincere conviction that such a change would not enable the Interstate Com- 
merce Commission to perform its avowed duty of barring illegal buy-sell operations, since 
the problem of control in this connection is, without question, a matter of enforcement. 
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PRIVATE CARRIER CONFERENCE, INC., 
Washington, D. C., January 25, 1957. 
Hon. OWEN CLARKE, 
Chairman, Interstate Commerce Commission, 
Washington, D.C. 


My Dear CoMMISSIONER CLARKE: Reference is made to the informal confer- 
ence which we had last June regarding the various proposals for amending the 
Motor Carrier Act to deal with unlicensed common carrier operations which 
have been erroneously attempted to be dealt with by amending the definition of a 
private carrier as set forth in section 203 (a) (17) of the act. 

You will recall that the Private Carrier Conference felt it inappropriate to 
attempt to correct an evil in the common carrier field by undertaking to amend 
the definition of a private carrier. As a result of our very helpful informal 
discussion, it was suggested that the Private Carrier Conference would under- 
take to give its views as to ways and means for dealing with this matter. 

We have given very careful consideration to the whole problem and our 
position remains today as it has been through all the years—that there should 
be no change in the definition of a private carrier as now set forth in the act. 
The definition of a private carrier is clear and distinct and the primary business 
test which flows from the definition has been confirmed on numerous occasions 
by your Commission and the courts. The Private Carrier Conference is of the 
view that these unlicensed and illegal transportation practices present only an 
enforcement challenge to the Commission. We feel sure that if the Commission 
were to vigorously enforce the present law and would prosecute several cases 
of such unlicensed operations, that these practices would rapidly abate so that 
they would no longer constitute a regulatory problem to the Commission. 

In this connection, we note with great interest the recent decision in Docket 
MC-115275, Jay Cee Sand & Stone Co., in which the full Commission attempted 
to deal with the very operations which are subject to so much discussion these 
days. The Commission therein found that the applicant’s operations are not 
those of a private carrier and that its primary business is the furnishing of 
transportation for compensation. Although four Commissioners dissented in 
the decision, it nevertheless constitutes conclusive proof that the Commission, in 
enforcing the present. statute and the regulations thereunder, is fully capable 
of dealing with whatever regulatory evils might be found to exist in our trans- 
portation pattern. 

Although this case presented an admittedly close question, which is reflected 
by the split decision of the Commission, it proved the efficacy of the administra- 
tive machinery of the Commission which would abundantly confirm the ability 
of the Commission to effectively deal with the very less difficult problem of 
fictitious bills of lading and other practices which have been used as a subter- 
fuge to appear to operate as a private carrier. 

We appreciate that some of the Federal courts have not always agreed with 
the administrative determinations of the Commission in areas of this kind, 
although they have always upheld the primary business test. But the batting 
average in the courts will not be materially altered by any suggested legislation 
since the matter has turned always in the courts not on the question of the 
power of the Commission to deal with the problem but with the facts on which 
they predicated their decision. 

In its comments on the Weeks report, the Commission decried certain leasing 
practices of some carriers in addition to the problem which we have been 
considering. Here again, it is evident that no legislative remedy is appropriate 
because the matter is now before the Commission for clarification and un- 
doubtedly the decisions in several leading cases will resolve this problem also. 
It would be inappropriate to attempt to deal with this matter further since it is 
actively before the Commission for decision. 

The Private Carrier Conference has been discussing the inappropriate pro- 
posals which have been made by others. Despite our careful study of the matter, 
we are convinced that no further legislation is needed. In the event the 
Commission or other groups persist in seeking legislative remedies, the Private 
Carrier Conference feels that the attached language would be helpful in clarify- 
ing the thinking of all of the groups who have an interest in correcting whatever 
purported evils might be found to exist. 
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It should be clearly understood that the Private Carrier Conference is not 
proposing legislation. In an effort to be helpful, we are glad to make available 
to the Commission herewith the tentative thinking of the Conference on this 
matter. The language is wholly tentative and should not be considered as 
having the final approval of the conference. 

Very truly yours, 
PRIVATE CARRIER CONFERENCE, INC., 
JosePH E. KELLER, General Counsel. 


SUGGESTED LANGUAGE 


Any person who engages in the purchase and sale of property, other than 
commodities embraced within section 203 (b) (6), for the sole purpose of 
engaging in a highway transportation business, shall fall within the designation 
of either a common or contract carrier by motor vehicle as set forth in section 
203 (a) (14) or 208 (a) (15) of this act, and such motor vehicle operation 
shall not be conducted unless there is in force with respect to such carrier a 
certificate or permit issued by the Commission authorizing such operation. 


Mr. ANTHONY F’.. ARPATA, 
Chairman, Interstate Commerce Commission, 
Washington, D. C. 


My Dear Commissioner: The Private Carrier Conference, Inc., is deeply dis- 
turbed because of the many statements originating from the Commission which 
constitute unwarranted attacks upon private carriage in the United States. As 
you know, you yourself, have been openly critical of private carriage and have 
publicly expressed yourself on this subject. Commissioner Freas has also been 
actively criticizing private carriers and Commissioner Clarke has upon occasion 
been openly critical. In addition, buy-and-sell activities of certain truck opera- 
tors were discussed in some detail in the 67th Annual Report of the I. C. C. to the 
Federal Congress. 

Commissioner Tuggle has expressed himself publicly but his comments have 
been in a constructive approach to the problem whereas the other statements in 
our view have been distorted and destructive in their nature. 

Much of the criticism of private carriage, as expressed by the Commissioners 
above mentioned, is leveled at the so-called buy-and-sell problem. Commissioner 
Tuggle has confirmed this fact in a recent talk before the National Tank Truck 
Carriers, Inc., in which he said that, in his opinion, this criticism and this clamor 
for additional regulation of private carriers would be “abated somewhat, perhaps 
even satisfied, if this subterfuge problem were cured.” 

The Private Carrier Conference, Inc., has always vigorously opposed any buy- 
and-sell operations. As long as October 26, 1954, at its annual meeting at the 
Waldorf Astoria Hotel in New York City, this conference unanimously passed 
a resolution condemning buy-and-sell operations as being illegal and inviting the 
Commission to enforce its own regulations and eliminate said buy-and-sell opera- 
tions under the guise of private carriage. A copy of this resolution is submitted 
herewith. 

It is the position of the Private Carrier Conference, and we unequivocally state, 
that no private carrier in the United States engages in buy-and-sell operations 
because if he does so he is not a private carrier. 

There is adequate administrative machinery within the Interstate Commerce 
Commission now to deal with improper buy-and-sell agreements which would 
completely eliminate the purported evils decried by the Commission and which 
render unnecessary the unfortunate legislative proposals which are embodied 
in the legislation implementing the Weeks report, as well as the even more 
restrictive legislative proposals suggested by your Commission in its comments 
on the Weeks report bills. 

The Interstate Commerce Commission is derelict in its responsibilities under 
the Motor Carrier Act if it does not deal vigorously and promptly with any buy- 
and-sell operations of which it has cognizance. It would seem that all of the 
hue and cry about buy-and-sell operations would disclose an unfortunate failure 
en the part of the Commission to discharge official obligations under the act in 
this respect. 

If there are facts about buy-and-sell operations that the Commission is not 
now dealing with, then that should be corrected immediately. If sufficient facts 
are not known, then the Commission should act promptly to initiate a fact-finding 
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inquiry into the true circumstances about the so-called buy-and-sell evil and the 
Private Carrier Conference herewith pledges its wholehearted support to the 
Commission in connection with such an inquiry. Commissioner Tuggle, in an 
address on October 25, 1954, said that the “exact extent of the problem is of 
course entirely speculative. The trend, perhaps rather than its present frequency, 
is the main cause for concern.” 

As we stated in an editorial to our bulletin dated April 22, 1954: “An attack 
upon private carriage as a whole, with generalized examples of illegitimate and 
borderline operations as its main supports, is ‘guilt by association’ in its strong- 
est sense. Enforcement of present tested and proven laws is the answer—not 
restrictive legislation which would bind and shackle a vast segment of the Amer- 
ican economy for the dubious benefit of the public transportation agencies.” 

Until such facts are disclosed if they are presently known, or until they are 
assembled if they are not now available to the Commission, we feel that these 
unfair and unsupported attacks upon private carriage should cease and desist and 
the same fair and impartial attitude which the Commission has traditionally 
disclosed to all carriers be extended to the private carriers in the United States 
who make such a significant contribution to our American transportation system 
and to our cherished way of life. 

Very truly yours, 
PRIVATE CARRIER CONFERENCE, INC., 
JOsEPH E. KELLER, General Counsel. 


(Following is a copy of a letter dated July 10, 1957, subsequently 
received by the subcommittee :) 
PRIVATE CARRIER CONFERENCE, INC., 
Washington, D. C., July 10, 1957. 
Hon. Greorce D. SMATHERS, 
Chairman, Subcommittee on Surface Transportation, 
Interstate and Foreign Commerce Committee, 
United States Senate, Washington, D.C. 


My Dear SueNAToR SMATHERS: The executive committee of the Private Carrier 
Jonference, Inc., has been giving very careful consideration to clause (2) of 
Senate bill 1884 which is now before your committee. This clause provides for 
a new section 203 (c) to the Interstate Commerce Act. 

We have, as you know, objected strenuously to various proposals that have 
been made previously to amend this particular section of the act, for reasons 
set forth in testimony before your subcommittee. 

Our conference has now had an opportunity to consider the “compromise” 
bill recently approved by the executive committee of American Trucking As- 
sociations. This version would insert a new section 203 (c) reading as follows: 

“Except as provided in section 202 (c), section 203 (b), in the exception in 
section 203 <a) (14), and in the second proviso in section 206 (a) (1), no per- 
son shall engage in any for-hire transportation business by motor vehicle in 
interstate or foreign commerce, on any public highway or within any reserva- 
tion under the exclusive jurisdiction of the United States, unless there is in 
force with respect to such person a certificate or permit issued by the Com- 
mission authorizing such transportation.” 

In our view, the above language does not affect in any way private carriage 
in the United States. It deals entirely and exclusively with for-hire transpor- 
tation as we understand it. In view of this fact, the Private Carrier Con- 
ference can neither disapprove nor approve of this legislation since it does not 
in any manner impinge upon any of the interests of private carriers. 

It will be appreciated if this expression is included in the record of whatever 
hearings your committee may hold in connection with the matter. 

Thank you sincerely. 

Very truly yours, 
PRIVATE CARRIER CONFERENCE, INC., 
JOSEPH E. KELLER, General Counsel. 


SUPPLEMENTAL STATEMENT OF R. J. VAN LIEW, ON BEHALF OF PRIVATE CARRIER 
CONFERENCE, INC., ATA ON PROPOSAL OF TRANSPORTATION ASSOCIATION OF 
AMERICA 


We are also advised, by copy of letter, dated May 1, 1957, from the Transpor- 
tation Association of America to ICC Chairman Owen Clarke, that the TAA 
intends to offer the following amendment to Senate bill 1677: 
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“203 (c). Except as provided in section 202 (c), section 203 (b), in the excep- 
tion in section 203 (a) (14), and in the second proviso of section 206 (a) (1), no 
person shall engage in any transportation business for compensation, by motor 
vehicle, in interstate or foreign commerce unless there is in force with respect 
to such person a certificate or a permit issued by the Commission authorizing 
such transportation, nor shall any person in any other commercial enterprise 
transport property by motor vehicle in interstate or foreign commerce unless 
such transportation is solely within the scope and in furtherance of a primary 
business enterprise (other than transportation) of such person.” 

The TAA amendment, which we understand is acceptable to the ICC with 
certain changes, recognizes the basic danger in S. 1677 in that any change in the 
private carrier definition would have the effect of nullifying the various court 
interpretations flowing from the present statute. The TAA would therefore leave 
the present definition intact, and add a new section 203 (c) as a means of halting 
illegal activities, and also spell out the primary-business test. 

It has been clearly shown in our earlier remarks on paragraph 2 of 8S. 1384 
and S. 1677 that the present definition and the interpretations thereof by the 
courts already provide the basis for doing exactly what the TAA professes it 
intends to do in its proposed new section of the act. As a matter of fact, by 
its very reference to buy-and-sell activities as illegal, the TAA very properly 
and openly concedes that the present law prohibits buy-and-sell activities. So 
again we may ask whether additional cumbersome and controversial language 
in the Motor Carrier Act will in some miraculously efficient manner bring to a 
halt the activities and practices of chronic law violators. 

It would therefore appear obvious that there is very little to be gained from 
a restatement in a new section of the act of principles and standards which 
are presently the law of the land, unless such amendment actually provides a 
launching platform from which for-hire carriers could again set off a series 
of harassing judicial buzz bombs designed to discourage, frustrate and oppress 
the shippers of this Nation who believe in freedom of choice in transportation, 
rather than the unhappy mandatory and monopolistic system under which 
industry and agriculture groveled and suffered prior to regulation of the rail- 
roads. 

If it is the purpose of this amendment to retain for legitimate private carriers 
their rightful status in the eyes of the law and to preserve intact the present 
definition and the highly important court interpretations flowing therefrom, 
there should be no phraseology which would in any way qualify the language 
set forth in that definition. The conference therefore suggests that in order to 
preserve for industry and agriculture their present constitutional rights, that 
this amendment be rejected as being completely unnecessary and as actually 
constituting a threat to the primary business test which the TAA avowedly 
seeks to preserve. 


Senator Scuorrren. Is Clarence Todd here? 

Mr. Todd, I understand that you have several associates here that 
you want to have with you and who will further elaborate on this 
matter ? 

Mr. Topp. Yes. 

Senator Scnorrret. Will you have them come forward at the pres- 
ent time, please ? 

Mr. Topp. Yes, I will do that. 

Senator Scnorrren. And let’s get their names into the record. 

Mr. Topp. Mr. Griffin, Mr. Fischbach, Mr. Carey, Mr. LeFevre, and 
Mr. Williams. We have one other gentleman, Mr. Chairman, but 
we will just ask that his statement be incorporated into the record. 

Senator Scnorprei. Now, do I understand that each of these gen- 
tlemen, in addition to yourself, will have separate individual state- 
ments ? 

Mr. Topp. Yes. 

Senator Scnorprent. You may proceed, sir, and you may call them 
and have them appear in whatever order you want them to testify 
for the record. 

Mr. Topp. Thank you, sir. 
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STATEMENT OF CLARENCE D. TODD, GENERAL COUNSEL FOR THE 
CONTRACT CARRIER CONFERENCE OF THE AMERICAN TRUCKING 
ASSOCIATIONS, INC., ACCOMPANIED BY MESSRS. GRIFFIN, C. B. 
FISCHBACH, JOSEPH M. CAREY, HOWARD E. LeFEVRE, AND CECIL 
J. WILLIAMS 


Mr. Topp. Mr. Chairman, members of the committee, my name Is 
Clarence D. Todd. : 

Senator Scuorrret. Might I suggest that your entire statement 
will be made a part of the record. You may proceed in any way you 
desire, sir. 

Mr. Topp. Thank you, Mr. Chairman. 

I am general counsel of the contract carrier conference of the 
American Trucking Association, and also practice law here in the 
District of Columbia. Since my statement will be made a part of 
the record without reading it, I shall not read it, and should like to 
make some remarks in connection with that statement. 

Senator Scuorrret. That will be quite satisfactory, and will 
please the committee to do so. 

Mr. Topp. Thank you, sir. 

In the first place, there are a few points that should be cleared up 
about contract carriers. Through the statement of Mr. Clarke and 
the statement of Mr. McBride, for the common carrier conference, 
it would appear that the contract carriers, since they do not hold 
their services out to the general public, are of little public benefit. 
That is far from the truth. It is true that the contract carriers do 
not hold their services out to the general public, but the people that 
they serve are selling to the general public, and it is the contract 
carriers that are making deliveries to them. 

For example, in the grocery-store businesss, many of the items 
found in a grocery store are delivered to that store by a contract 
carrier, including the fresh meats, the canned goods, the produce. 
Those are all brought to the store by a contract carrier, even though 
he doesn’t serve every person that buys from the store directly. 

In the building trade, the contract carriers are distributing roofing, 
gypsum products, and many different products out of the points of 
production to the lumber yards, not only to the big cities, but every 
crossroad in the United States and are performing a very useful 
public function. 

As a matter of fact, it was the contract carriers who initiated that 
type of service and made it possible for the small-business men, 
located at the crossroads of the Nation, to do business with small 
inventories, because of the rapidity with which they can get their 
materials by truck. 

Just yesterday I had a case before the Interstate Commerce Com- 
mission which involved this very point, of a contract carrier serving 
a manufacturer who had just put in a new plant in New Jersey. 

We are seeking to serve not just the large cities, Washingtes. 1 C., 
and Philadelphia and New York City. We have that authority. 
We are trying to serve the crossroads of the Nation, and the contract 
carriers, I submit to this committee, are performing a very useful 
public function, even though they are not holding their services out 
to the general public. 








294 SURFACE TRANSPORTATION 


Another point that I think should be cleared up is that the contract 
carriers are regulated, and very highly regulated, by the Interstate 
Commerce Commission. As a matter of fact, the witness that just 
preceded me on the witness stand indicated the percentage of trucks 
used in private carriage. Such a large percentage is used in private 
carriage because the contract carriers are so stric tly regulated by the 
Interstate Commerce Commission that many shippers ‘don’t want to 
go through the procedures that are necessary in order for us to get 
a license to serve them. 

These procedures require anywhere from 9 months to 3 years to 
get a permit to act as a contract carrier, and our rates have always 
been regulated, and I understand that the entire committee has just 
reported out S. 943, which will make it necessary for contract carriers 
to file their actual rates. 

If this law is passed, or if this bill is passed, then certainly the 
common carriers by rail and by motor vehicle cannot continue to 
say that we have an advantage over them because we have secret 
rates. And it is not only the rate sections that apply to contract 
carriers. We have to obtain permits. We are regulated with respect 
to the safety regulations, and actually some of the regulations go 
beyond the common carrier. For example, a common carrier may 
interline freight with another common carrier, but a contract carrier 
is prohibited by Commission regulation from so doing. We are 
regulated. 

Now, Commissioner Clarke, in his statement that he made before 
this committee, indicated that the Commission had voted to strike 
from one of the amendments in section 209 (b) that language that 
would require a contract carrier to show that any proposed service 
is one that a common carrier is unwilling or unable to perform. He 
indicated that the Commission made this decision because of the 
difficulty of proof of that particular issue. 

Now, in S. 1384, very similar language is found in the definition, 
and if they want to relieve a contract carrier of this onerous issue to 
prove, it has to be taken out of the definition. In the definition the 
amendment language would make it necessary for a contract carrier 
to prove that he performs a service not performed by common 
carriers. 

In handling any contract carrier case before the Commission, the 
first thing you have to do is prove that you are a oor carrier, or 
what you are proposing to do as a contract carrier, under the 
definition. 

Well, this reason to leave it in the definition and take it out of 
section "209 (b) actually really means nothing. If it is going to stay 
in either one place, it is going to put the same burden on the contract 
carriers. 

Senator Scnorpret. That is the question that was raised yesterday 
by Senator Smathers here, and since I, being present here, touched 
on that phase of the thing in our initial ‘approach to it, it would seem 
to me, just speaking privately, that this committee will have to look 
carefully to the overall legislation change suggested here, in view of 
what you say. 

Mr. Topp. I think that i is absolutely true, Mr. Chairman, and since 
Commissioner Clarke, in his statement, asked for an added oppor- 
tunity to prepare a statement in connection with any amendments 
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that were offered before this committee, I think it would be inter- 
esting to have his views on this subject, because I am just as certain 
as I am sitting here as a lawyer who has handled cases before the 
Commission that if this language remained in the definition, that if 
you would go te get a contract carrier any authority, the first thing 
you would sti to do is that he proposed doing something that the 
contract carriers do not do. 

If it is going to be in the definition, it might just as well be in 
209 (b). Now, if the Commission feels as they have indicated, that 
that is too great a burden to impose upon the contract carriers, it 
should certainly come out of the definition. Furthermore, in con- 
nection with the definition in S. 1384, in my opinion, it is of doubt- 
ful constitutionality. There is no question but if this amendment 
were put into law, it would require many carriers, some of whom I 
have here in this hearing room, who have no desire to serve the gen- 
eral public, who are perfectly satisfied serving the customers that 
they are serving right now, some of them have one shipper, and they 
are perfectly satisfied to serve that one shipper. 

Their businesses are designed for that purpose, to serve one cus- 
tomer, and under this definition, because what they do for one cus- 
tomer is the same thing that a common carrier does for the general 
public, if the definition were amended, they would be required to do 
1 or 2 things, either go out of business or convert into a common 
carrier, and in the case of Michigan v. Duke, which I have cited in my 
prepared statement, the Supreme Court finds a Michigan statute, 
which imposed such a requirement on a carrier, to be in violation of 
the 14th amendment of the Constitution, and I feel reasonably cer- 
tain that the court would make the same finding, that this legisla- 
tion would violate the 5th amendment to the Constitution. 

Senator Lauscur. What was involved in that Michigan v. Duke 
case ¢ 

Mr. Topp. In that case, Senator Lausche, the State of Michigan was 
attempting to impose, for all practical purposes, the same type of 
regulation on contract carriers as they had already imposed upon 
common carriers. In other words, it made them in fact a common 
carrier, and that was the issue before the Court. In former Com- 
missioner Alldredge’s statement, he takes the position that the con- 
tract carrier is purely a creature of statute. I must differ with him 
on that point. I believe that the term “contract carrier” is a creature 
of statute, but the business of transporting property for hire, without 
holding your services out to the general public, was well known in 
the common law, only it was referred to as private carriage for hire. 

As a matter of fact, since the responsibility of a common carrier 
for the cargo transported was different from the responsibility of a 
private carrier for hire, there were many damage suit cases which 
were brought before the courts in which juries had to find, as a mat- 
ter of fact, whether or not the carrier was holding out to serve the 
general public, and for generations, juries, not experts in the field of 
transportation, satisfactorily made that finding. 

But the Interstate Commerce Commission, ever since they have had 
jurisdiction over the contract carriers, have had difficulty with the 
definition which was taken from the common law. In my opinion, 
after studying this problem since 1937, I believe that the reason they 
have had difficulty is because they have constantly been looking for 
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some sort of magic formula that can be applied in every case instead 
of recognizing that it is a question of fact, and that they, as experts, 
should able to make the determination. The contract carriers 
have tried to help the Interstate Commerce Commission in this mat- 
ter, and back in 1953 we filed a petition with the Commission asking 
them to institute an investigation to determine whether there was any 
need for changes in the legislation governing contract carriers. We 
suggested a definition for ome and it is found in my prepared state- 
ment, I believe on page 6. 

In approaching the problem, we recognize that in order for the 
statute to be constitutional, basically the distinction between com- 
mon and contract carriage would have to be the holding out to the 
general public. But we suggested also that the carrier would have 
the burden of showing to the Commission that he was doing some- 
por to indicate that he was not holding out to serve the general 

ublic. 

r Senator Scuorprex. I don’t want to make you lose your continuity 
and break in, but what happened to the petition that you filed before 
the Interstate Commerce Commission ? 

Mr. Topp. I am very happy you asked me that question, Mr. 
Chairman. The Commission agreed, or issued an order opening the 
investigation, and asked for statements of position by the parties, 
which were filed. Then in December of 1954, about the same time 
that they sent to this committee a letter with respect to the Cabinet 
Committee report bills, they dismissed the investigation without re- 
port or opinion, which is entirely contrary to the procedures that 
are normally followed with the Commission. I believe that, had the 
normal procedures been followed and had there been a proposed re- 
port, a division report, and an entire Commission report, where 
people could have taken issue with the Commission with respect to 
their views on the matter, perhaps all of this would have been ironed 
out before it ever got to the Senate Committee on Interstate and 
Foreign Commerce. 

But that was not done, and we to this day do not know why the 
Commission objects to the suggestion that we made for changes in 
the law. In the section on definitions we set forth 3 different things 
that a carrier would have to show in order to prove that he was not 
holding out to serve the public; that is, he would have to prove 1 of 
3—not all 3 of them: (1) He would have to show that he served a 
limited number of shippers; or (2) that he assigned motor vehicles 
to the exclusive use of a shipper. In other words, that would be the 
type of operation where the carrier, the contract carrier, would be 
doing the same thing for the shipper as the shipper could do with his 
own trucks; or (3) he would have to show that he was performing an 
individualized service; not a specialized service, but an individualized 
service. In other words, his service would be tailor made for a par- 
ticular shipper. When you get into the matter of specialization, 
there are common carriers that are engaged in all types of specialized 
hauls. For example, in the trucking industry, probably one of the 
most specialized pieces of equipment that can be operated is an auto- 
mobile-carrier trailer. 

Now, there are common and contract carriers of automobiles. So 
the specialization test does not make a distinction between the two 
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types of carriers that are followed in the industry, and even in the 
industry it has caused nothing but confusion, as is readily discernible 
by reading many of the decisions that they have made, where they 
will give a contract carrier authority to haul automobiles and give 
a common carrier authority to haul automobiles. Now, if specializa- 
tion is the test, then you wouldn’t have two types. It would have to 
be one or the other. But we do believe that a contract carrier, if he 
is not holding out to the general public, could prove to the Com- 
mission that he is restricting his undertaking by doing 1 of the 3 
things that we suggested in our definition. 

Senator Scuorrrex. I would like to ask you this question at this 
juncture: Do you suggest to the committee here that the criterion that 
you have just testified to there would be a very definite clarification 
of this overall situation ? 

Mr. Topp. Yes; we do, Mr. Chairman, and that is why we sug- 
gested it to the Interstate Commerce Commission. We were trying to 
the best of our ability to help them out of what they considered an 
impossible situation, and we say that what we proposed then was 
sound, and we still think it is sound, and we suggest that to this com- 
mittee. 

Senator Scuorrret. Can that position be sustained by reason of 
court decisions that you are familiar with ? 

Mr. Topp. In my opinion, it would. 

You would be able to sustain that position. We feel that if a car- 
rier is not holding his services out to the general public, then there 
must, be something that he is doing that indicates that he is not hold- 
ing out to the general public. We don’t believe that a carrier should 
be able to come in to the Commission and say, “Well, I don’t want 
to serve everybody,” and have them find that he is not serving every- 
body. 

Senator Scnorrret. The reason I ask that question is this: I know 
there is a tendency—I, as a lawyer, believe in precedents as being 
most helpful and a guiding factor for the future situations as they 
develop, and yet, if your position can be sustained by court decisions, 
and analogies, and covering certain phases of the law now on the 
statute books, we would not then be breaking into an entire new 
interpretation field, causing long, attendance delays, some necessary, 
of course, in having the final determinations on these issues made. 

Mr. Topp. Yes, sir; I think that is abosolutely true, and I think 
that that is a benefit of our definition which would not be true of 
the Commission’s, for I feel rather certain that, if the definition in 
S. 1384 passed the Congress, the contract carriers or some contract 
carrier at least would feel that he would want to take it to the courts 
to have the constitutionality ruled on, whereas with this definition I 
don’t think that problem would be presented. 

Senator Scuorrren. All right; proceed. 

Mr. Topp. And this definition should vive the Commission a work- 
able yardstick to use in making the primary determination; namely, 
whether the carrier is serving the general public or not. It seems that 
from the statement of Commissioner Clarke the only problem that 
the Commission has had with contract carriers is that there are some 


few that have more contracts than the Commission feels that they 
should have. 
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Basically, that is the problem. So they not only want to change the 
definition, but they want authority under section 209 (b) to impose 
additional restrictions on contract-carrier permits. Now, to clarify 
this point, I think it should be understood that the Commission has 
exercised very broad authority in restricting contract carriers, not only 
in the territory that they may serve, the commodities they may trans- 
port, but the classes of people that they may serve. One of the restric- 
tions used is known as the Keystone restriction in which a carrier is 
limited to transporting merchandise for persons who operate retail 
foodstores, chain grocery stores. Now, that is a very narrow restric- 
tion. I know of my own knowledge of a contract carrier right in 
Baltimore, a man who had been in business for some 25 years for one 
of the chainstores, and they decided to put on their own trucks. He 
lost this contract. With the restriction he was only able to go to the 
the other chainstores to try to get another contract, which he was 
unable to do, and he finally had to go out of business, and when he 
wanted to sell his permit to somebody for $1,500, he got turned down 
because his rights were dormant, and the last I heard of the man, he 
was driving a taxicab. So the Commission has quite broad authority 
to restrict the operating permits of contract carriers today, but the 
contract carrier conference recognized that the Commission here had 
a problem. So we tried to help them with that, and we suggested to 
the Commission that, in any new permits that you issue, you have 
authority to put in a shipper restriction if you think that is necessary. 
The contract carrier comes before you. He has one shipper that is 
supporting his case, and you give him a permit, then hold him down 
to serve that particular customer and not permit him to, as Mr. Mc- 
Bride characterized it, use it as a hunting license to go out and get 
other customers which I think is a rather unusual situation if it 
exists at all today. 

But, nevertheless, we suggested on the new permits, do that. But 
here are a lot of contract carriers that have greta this operating 
auhority under a statute that specifically prohibied the Commission 
from putting in that type of restriction. Those contract-carrier per- 
mits are valuable pieces of property, and to now come along and limit 
them as to the customers that can be served to a certain extent destroys 
the value of that piece of property. But we were even willing to go 
further than that. All we were trying to do was to protect the con- 
tract carrier who has been under regulation since 1935 and the Inter- 
state Commerce Commission hasn’t had a minute’s trouble with him. 
We don’t want his permit altered and restricted to a particular 
shipper. 

However, if in the future there are one or more of these contract 
carriers who, by reason of their holding out to the public, violate the 
terms of their permit, then you should have power under the act to 
investigate that situation, and if you find out that the carrier is in 
fact holding its services out to the general public, then you should have 
authority to place that restricion in his permit. rf 

Senator Scuorrret. Does not the Interstate Commerce Commission 
on its own motion have that authority now? 

Mr. Topp. No, Mr. Chairman; I don’t believe they do. 

Senator Scuorrre,. That has been a disputed point in certain 
areas of activity in the Commission. 
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Mr. Topp. I think that the contract steel carriers case decided that 
issue. What the Commission tried to do actually was to put in some 
sort of restriction that would stop this promiscuously entering into 
contracts. They knew that in the law they couldn’t limit the carrier 
to a particular shipper. So they used some very vague and indefinite 
language in trying to restrict them and, actually, I believe that if the 
decision of the three-judge court was carefully read, the court actually 
reversed the Commission’s action on account of the indefiniteness of 
the order, and after having made that decision went on and discussed 
the matter of the contract carriers soliciting business. 

Senator Scuorrret. Now, to that extent you think there should be 
some type of amendment or legislation giving the Interstate Com- 
merce Commission the additional authority to make those findings 
and determinations ? 

Mr. Topp. I do, Mr. Chairman, and we suggested that in this in- 
vestigation case, Ha parte 46, and I make reference to it in my state- 
ment, and on page 9 of the statement give the exact language that we 
did suggest to the Commission, and we go even further, and say that 
in new permits when a man comes in and he knows that that is what 
is going to happen to him, we still say that is all right, to limit him, 
but these people who have gone along since 1935, and have done a 
good job, and the Commission has no complaints against them, then 
we don’t believe that their operating authority should be tampered 
with unless they start doing something wrong. Then the Commission 
would have that authority. 

Senator ScHorrPeL. In other words, you feel that they have acquired 
and should be protected in what is known as grandfather rights? 

Mr. Topp. That is right; yes, sir. Now, the railroads and the 
regular-route common carriers attempted to impress the great ur- 
gency on pasing some legislation to keep the contract carriers from 
making further inroads on the common carriers. This position is 
not borne out by the Commission’s 70th annual report, which on page 
17 points out that during the first half of 1956 the contract carriers 
showed a decline in their tonnage of 1.1 percent over the same period 
in 1955, whereas the motor-carrier industry generally showed an in- 
crease of 7.9 percent, so that it doesn’t appear actually that the con- 
tract carriers are making any great inroads on the business of either 
the motor common carriers or the railroads. Now, in addition, Mr. 
Chairman, to the suggestion that we thought would be helpful to the 
Commission, we had a suggestion that we thought would be helpful 
to the contract carriers. As I have stated before, the contract carrier 
must obtain a permit from the Interstate Commerce Commission. 
The suggestion that we have made, both before this committee and 
before the Commission, would limit contract carriers rather than pro- 
vide for any expansion, so that we felt that section 209 (b), the sec- 
tion of the law under which the Commission may grant a new con- 
tract-carrier permit, or the extension of a permit, if it is shown that 
the service proposed is consistent with the public interest and the 
national transportation policy. 

We do not suggest any change in that standard. The only thing 
we have suggested in that connection is that there are certain findings 
that we feel the Commission should make whenever they are consid- 
ering the question of the interest of the public, and we have tried to 
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spell those out, and I have put into my statement the exact language 
which we have suggesed, that the primary thing that we have always 
felt the Commission should do in those cases is consider not only the 
effect of granting this authority on the common carrier—they do that 
in each and every case—but to consider the effect denial will have 
on the contract carriers; the public interest is something to be bal- 
anced, and we think that both of those matters should be taken into 
consideration. And it is extremely important to the contract carrier, 
particularly the man who is serving one or a very few shippers, when 
his shipper comes to him and he says, “We are going to expand our 
truck-delivery territory.” Well, it is up to the contract carrier to 
get the rights from the Interstate Commerce Commission to do that, 
and, if the contract carrier cannot do it, the customer is not going 
to get common carriage. In that type of operation they go to their 
own trucks, and the competition that the contract carrier has for 
that type of business is not with the common carrier, but is with the 
shipper operating his own trucks and being able to extend his terri- 
tory whenever the management of the company decides, and not 
anywhere from 1 to 3 years later, after the Interstate Commerce Com- 
mission decides whether he can or cannot expand his territory, and 
that is a very serious problem with the contract carrier and we would 
certainly appreciate it if the committee would consider the sugges- 
tion that we have made in connection with amending section 209 (b). 

At this time, Mr. Chairman, I would like to thank you and the rest 
of the committee for your kind attention, and ask Mr. Fischbach if 
he would come forward. 

Senator Scuorrret. Do either of you gentlemen have any ques- 
tions of this gentleman ? 

(Mr. Todd’s complete statement is as follows :) 


STATEMENT OF CLARENCE D. Topp Re S. 1384 


My name is Clarence D. Todd. I am general counsel for the contract carrier 
conference of the American Trucking Associations, Inc. This conference is a 
corporate entity affiliated with the American Trucking Associations. The pur- 
pose of the organization is to promote and protect the best interests of contract 
motor carriers. When the views of the contract carriers are in harmony with 
those of other segments of the motor-carrier industry, ATA represents our 
interests, but in those instances where a conflict of interests exists between the 
position of the contract carriers and any other segment of the motor-carrier 
industry, the conference speaks for the contract carriers. With reference to 
S. 1384, such a conflict exists between the contract carrier conference and the 
regular common carrier conference. 

S. 1384 would amend section 203 (a) (15), add a new paragraph to this same 
section, add a new paragraph to section 212, and amend section 209 (b). In 
my discussion I shall discuss each change in existing law and endeavor to 
give the position of the conference on each and the reasons for such position. 

As a preliminary to the discussion I would like to point out to this committee 
that our conference is constantly following the administration of the Interstate 
Commerce Act by the Commission. As a result of this continuing study, the 
conference appointed a special committee to determine whether any changes 
were needed in those provisions of the law which regulate contract carriers. 
After this study was completed, a report was made to the board of directors, 
which in turn authorized the filing of a petition with the Interstate Commerce 
Commission seeking an investigation into this subject. 

Such a petition was filed on December 18, 1953; the Commission instituted 
the investigation, the interested parties filed statements of position, and nothing 
further was done until the Commission, by order, without a report, dismissed 
the investigation, and on December 23, 1955, submitted its views on 8. 1920 and 
H. R. 6141, which were before the House and Senate Committees on Interstate 
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and Foreign Commerce during the 84th Congress. Had customary precedure 
been followed before the Commission, an examiner’s proposed report, a division 
report, and possibly a report of the entire Commission would have issued. This 
procedure would have given all parties an opportunity to be apprised of the 
Commission’s views and to be heard concerning the same. The procedure which 
was followed made this impossible. It is before this committee that we have 
had our first opportunity to object to the Commission’s views in spite of the 
fact that the Commission instituted an investigation into the subject. We call 
the committee’s attention to these facts because we want you to know that, as 
an industry, we have been attempting to assist the Commission, and, had usual 
procedure been followed in the aforementioned investigation, the issues raised 
by S. 1884 may very well have been resolved before the Commission. 

The first amendment proposed would change the definition of a contract 
carrier now found in section 203 (a) (15) of the act. Under existing law, a con- 
tract carrier is one who transports property for compensation under individual 
contracts or agreements in interestate or foreign commerce, but, unlike a common 
carrier, does not hold out to serve the public. The contract carrier is a creature 
of Statute, occupying the same place as the private carrier for hire occupied 
under the common law. Under common law, the distinction between a private 
carrier for hire and a common carrier was predicated upon the holding out to 
serve the general public. This same distinction is made in all State statutes 
where common and contract carriers are regulated. 

Under the common law the courts were called upon to determine whether a 
carrier was a common carrier in order to establish the degree of responsibility 
for cargo transported. The question as to the extent of the holding out was a 
question of fact ordinarily decided by a jury. In spite of the fact that juries 
for generations decided upon this question of fact, the Commission early in 
the administration of the Motor Carrier Act has difficulty with the definition 
of a contract carrier. After having lived with this problem off and on as a 
lawyer since September 1937, I am of the firm opinion that the Commission 
has had difficulty with the definition because instead of applying the statutory 
test to the facts in each individual case, it has searched for some magic formula 
which could be applied as a carpenter applies a rule to a board. (See Pregler 
bLatension of Operations, 23 M. C. C. 691 and Craig Contract Carrier Application, 
31 M. C. C. 705.) 

S. 1384 would define a contract carrier as one who transports property for 
compensation in interstate or foreign commerce “* * * under continuing con- 
tracts with one person or a limited number of persons for the furnishing of 
transportation services of a special and individual nature required by the 
customer and not provided by common carriers.” 

The Contract Carrier Conference is unalterably opposed to this amendment 
because: (1) it is of doubtful constitutionality ; (2) it is impossible to adminis- 
ter; and (3) it would destroy or jeopardize the business of every contract carrier 
in the country. 

As this Committee well knows, the general public has a right to rely upon 
the services of a common carrier because such services are held out and dedicated 
to the public; for this reason such services are affected with a public interest 
which is the constitutional basis for regulating common carriers. Under 
S. 13884 many carriers who now operate as contract carriers and do not hold 
out their services to the general public would become common carriers. 

For example, we have in our association a number of carriers of new auto- 
mobiles who serve but one shipper under contract. The service which they 
perform essentially is the transportation of new automobiles by truck from the 
point of production to the dealers’ showrooms. These carriers serve but one 
shipper, usually either the General Motors Co. or Ford Motor Co. There are 
a number of common carriers who do exactly the same thing. These contract 
carriers would fit the definition in S. 1384 in that they serve one person fur- 
nishing an individual service, but would not meet the test of performing a 
service ““* * * not provided by common carriers.” They would, therefore, be 
required to become common carriers and hold their services out to the general 
public. 

There is another large group of contract motor carriers who transports a 
limited number of commoditites, who under the new definition would be thrown 
into the common-carrier classification. We have one member in Portsmouth, 
N. H., who transports building materials for one producer; another such car- 
rier operates out of Baltimore, Md.; several perform similar services out of 
points in New Jersey; another out of Chicago; in fact, these carriers are 
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present at most points where there is located a manufacturer of roofing, insu- 
lating or gypsum products. Ordinarily these carriers serve one or a limited 
number of persons. The service consists of transporting certain building mate- 
rials, and accessories used in applying them from the point of production or 
storage to a dealer’s warehouse or job site. These carriers usually utilize flat- 
bed or open-top equipment. A few years ago these carriers may have met the 
proposed definition of a contract carrier, because they serve one or a limited 
number of persons performing an individual service, and, at one time, common 
earriers did not provide flat-bed and open-top equipment and did not make de- 
liveries to job sites. Now many common carriers provide this type of equip 
ment and the same type of service. These contract carriers could not meet the 
proposed definition and would be forced to become common carriers. There 
are carriers of paper products, canned goods, packinghouse products, steel 
products, and many others, who are now transporting these products for one or 
a limited number of shippers. Their services are individualized in that they 
serve One or a limited number of customers, but these services are not special- 
ized with respect to the physical operations for the same services are performed 
by common carriers and none of these carriers could meet the proposed definition. 

All of these carriers would be forced to become common carriers, thus dedicat- 
ing their equipment and facilities to a public use without any desire on their 
part to perform a service for the general public. 

The proposed redefinition of contract carriers would undoubtedly by legisla- 
tive fiat force many contract carriers to assume the status of public carriers. 
The Supreme Court in Michigan v. Duke (266 U. 8S. 570, 577 (1925) ), found such 
legislation in violation of the 14th amendment, saying: 

“Moreover, it is beyond the power of the State by legislative fiat to convert 
property used exclusively in the business of a private carrier into a public 
utility, or to make the owner a public carrier, for that would be taking private 
property for public use without just compensation, which no State can do con- 
sistently with the due process of law clause of the 14th amendment.” 

While there are no cases of the Court on this point as far as Federal legisla- 
tion would be in violation of the fifth amendment. 

The definition in S. 13884 would be difficult if not impossible to administer. 
The motor vehicle as a means of transportation has a great deal of flexibility 
and can be put to many uses and be made to provide many different types of 
services. This aspect of this type of transportation undoubtedly accounts in 
large measure for the tremendous increase in motor transportaticn. Individual 
contract carriers are constantly finding new ways of providing improved serv- 
ices for their shippers. When these services are first instituted they are 
special and not performed by common carriers. For example, contract carriers 
were the first to equip vehicles with mechanical refrigeration devices. When 
this was first done the service was special and not performed by common carriers. 
Now many common carriers perform the same service. It is, therefore, no longer 
special or not performed by common carriers. What would the Commission do 
with the contract carriers and their permits when these changes arise? A 
definition such as proposed in 8. 1384 could not be effectively applied and admin- 
istered until it has been determined (1) what are normal and usual motor- 
carrier services, and (2) what services do common carriers perform? Such de- 
terminations have never been made by the Commission or the Congress. 

As we have pointed out, many contract carriers who do not undertake to serve 
the public under the new definition would have to become common carriers. 
S. 1384 provides a means for such carriers to make the change. But making the 
change would undoubtedly jeopardize the business of many such carriers. The 
contract carrier who serves one or a limited number of shippers if performing 
an individualized service for these customers which is a substitute for private 
carriage, even though it is not specialized, or is one performed by a common 
earrier. If they were obliged to become public carriers, performing services for 
all those who called upon them, the individual nature of the service would be 
destroyed and the shipper would resort to private carriage to obtain such 
service. 

There are some contract carriers who meet the new definition, but just as soon 
as a common carrier started performing the same service they would no longer 
be contract carriers and their permits would not authorize the services being 
performed. They would have to either go out of business, or attempt to obtain 
a certificate by proving public convenience and necessity. Without a doubt 
many contract carriers in the future would be put out of business because of 
this requirement. 
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In Ex parte MC—+46, the investigation instituted by the Commission for the 
purpose of determining whether there was a need for changes in the law gov- 
erning contract carriers, the Conference submitted a new definition which is as 
follows: 

“The term ‘contract carrier by motor vehicle’ means any person which, under 
individual contracts or agreements performs transportation in interstate or 
foreign commerce for compensation (other than transportation referred to in 
(14) and the exception therein) and in so doing limits its undertaking either 
by (1) serving a restricted number of shippers; or (2) assigning motor vehi- 
cles to a particular shipper or shippers; or (3) performing a service or 
services designed to meet the particular needs of an individual shipper or 
shippers.” 

The definition proposed by the contract carriers, like that found in existing 
law, recognizes that the essential difference between contract and common car- 
riers is that the former does not undertake to hold a service out to the general 
public. To simplify the Commission’s administrative task of determining 
whether such a holding out is made, the contract carriers are required to limit 
their holding out in 1 of 3 ways as set forth in the definition. The contract 
carriers that the Commission considers should be made common carriers do not 
limit their holding out, and would, therefore, not fall within the definition so 
proposed. There are relatively few contract carriers who do not limit their 
undertaking in 1 of the 3 ways set forth above. These carriers we recog- 
nize would have to convert to common carriers and they would have no ob- 
jection to so doing for they are, for all practical purposes, serving the public 
to the extent of their ability. 

The definition proposed by the contract carriers has been well considered by 
our branch of the industry and while it would make it necessary for some car- 
riers now operating under contract to convert to common carriage it would 
not create the widespread chaos and inequities which would be created by the 
definition of S. 1384. 

S. 1384 would amend section 209 (b) in such a way as to make it necessary 
for any contract carrier seeking new or extended authority to prove that the 
service proposed was one that common carriers were unwilling or unable to 
perform. Such requirement would, for all practical purposes, put to an end 
any extension of contract carrier services, for in practically every instance 
where a contract carrier seeks either new or extended rights, opposing common 
carriers oppose the application alleging that they are willing and able to per- 
form the proposed service. Since the state of mind of the common carriers con- 
cerning their willingness is a matter peculiarly within their own knowledge, it 
would be absolutely impossible for a contract carrier to ever prove to the 
contrary. Furthermore, it would be very difficult for a contract carrier or its 
supporting shipper, having no intimate knowledge of the business of opposing 
common carriers, to prove that such carriers were unable to perform a given 
service. 

Most of the shippers using contract carriers avail themselves of these services 
because the carrier performs an individualized service which fits the shipper’s 
particular needs, and guarantees by written contract to perform such a service. 
Often because of the change in plant locations or storage facilities, or the 
broadening of a distribution or sales area, shippers call upon their contract 
earrier to change or extend their operating rights. The proposed amendment of 
section 209 (b) found in S. 1384 would make it impossible to obtain such changed 
or extended rights. This, however, would not mean that the business would 
go to the common carriers either by rail or by truck, for if shippers who use 
these contract-carrier services are unable to get the service which they require 
from their contract carrier, they wil! resort to private carriage which will result 
in the loss of business to the contract carrier with no gain of business to the 
common carrier. This is not a theoretical argument. Since the passage of the 
Motor Carrier Act of 1935 the volume of business done by contract carriers has 
not increased to the extent that might be expected in a boom economy. The 
reason for this is that much of the business which might be handled by contract 
carriers is being handled in private carriage because of the delays and problems 
involved in getting new or extended contract-carrier rights. As a typical example, 
the Emery Transportation Company of Chicago, Ill., sought a permit to transport 
property for the Jewel Tea Co. out of a number of its warehouses to its wagon- 
route salesmen. This matter was before the Commission for well over 2 years. 
In the meantime, Jewel Tea was handling the traffic in private carriage and 
after the permit was issued it had so changed its warehouse locations that the 
authority was useless. 
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The definition suggested by the Contract Carrier Conference would have the 
effect of putting those contract carriers who are in direct competition with 
common carriers in the common-carrier classification. We believe, therefore, that 
the standards for granting new contract carrier authority to carriers not in 
direct competition with common carriers should not be made more difficult, 
as suggested in the bill. 

The Contract Carrier Conference in Ex Parte MC—46 suggested an amendment 
to section 209. It was as follows: 

“In determining whether issuance of a permit will be consistent with the 
public interest and the national transportation policy declared in this act, the 
Commission shall consider the number of shippers served by the applicant, the 
nature of the service proposed, the effect which granting the permit would have 
upon the services of the protesting carriers and the effect which denying the 
permit would have upon the applicant. A finding by the Commission that the 
applicant is performing services subject to this act for more than 15 shippers 
shall raise a rebuttable presumption that the applicant holds its services out 
to the general public and that issuance of additional contract carrier authority 
would not be consistent with the public interest. A finding by the Commission 
that the applicant proposes to assign vehicles to a particular shipper for the 
performance of a service which the supporting shipper could or does perform 
with its own vehicles practically, and that such service would not adversely affect 
existing carriers, shall raise a rebuttable presumption that the proposed service 
is consistent with the public interest and the national transportation policy 
even though the applicant is serving more than 15 shippers under contract.” 

The amendment suggested by the contract carriers would still require proof 
that the proposed service is “consistent with the public interest and the national 
transportation policy” but it sets forth certain matters which the Commission 
should consider in determining this question. We do not believe that this 
amendment would make it any easier for our contract carriers to obtain new 
authority, except in those circumstances where the proposed service is a substi- 
tute for private carriage. All it would do would be to require the Commission 
to give consideration to factors which, in our opinion, are important to the 
public interest. 

The first amendment of section 209 (b) set forth in S. 1384 would, for all 
practical purposes, preclude the establishment of any new contract-carrier service 
or any extended contract-carrier service. We do not believe that it is in the 
public interest to bring about this result. The conference, therefore, is unalter- 
ably opposed to this amendment. We have set forth above a suggested amend- 
ment to section 209 (b) which would in no way harm common carriers but would 
in some small measure put the contract carrier in a better competitive position 
in seeking business moving in private carriage. 

The second amendment to section 209 (b) would give the Commission the 
power to limit the contract carrier permit in such a way as to authorize services 
for individual shippers only. The act, as now written, specifically prohibits 
the Commission from placing such a limitation in the permit of a contract 
carrier. 

The Contract Carrier Conference in its statement of position in Ex Parte MC-— 
46 considered this subject. It was the conference’s position that permits which 
had already been issued under a statute which prohibited the Commission from 
imposing shipper limitations should not be disturbed unless the Commission 
should find that the holder of the permit had violated its status as a contract 
carrier. In that event the Commission would then have the authority to im- 
pose shipper restrictions. To accomplish this end the conference suggested that 
the following proviso be inserted ip section 209 (b) : 

“Provided further, That no terms, conditions, or limitations shall be imposed 
in any permit issued on or before ~-__-...----__.______ which shall restrict the 
right of the carrier to substitute or add contracts within the scope of the per- 
mit, unless upon investigation on its own motion or petition of an interested 
earrier the Commission shall find (a) that the permit holder is serving more 
than fifteen shippers and (b) in so doing does not assign vehicles to the ex- 
clusive use of specified shippers, or perform other services designed to meet the 
particular needs of an individual shipper or shippers.” 

It was the conference position that the Commission should be permitted to 
impose shipper limitations in permits issued after the law was amended, for 
applicants seeking contract carrier authority after the amendment became ef- 
fective would have notice of the Commission’s authority to so limit a contract- 
carrier permit. 
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The proposals of the Contract Carrier Conference with respect to the imposi- 
tion of shipper limitations on permits would accomplish the aims sought to be 
accomplished by amendment of the bill without defeating the rights of permit 
holders, for these proposals would permit the Commission to impose such lim- 
itations on any new authority issued and would permit such limitations in the 
permits of existing contract carriers if they violated their status as contract 
carriers. Our proposal would only protect the existing permits of carriers who 
over the years have conducted their businesses as contract carriers without 
complaint from the Commission. 

S. 1384 would add a new subsection (c) to section 212 which would give the 
Commission the authority to change a contract-carrier permit into a common- 
carrier certificate either upon its own initiative or upon application of the per- 
mit holder. The conference is in complete accord with this suggestion. In 
fact, we suggested such an amendment to the law in Ex Parte MC-46. A pro- 
vision such as this one is necessary if there is to be a change in the contract 
earrier definition, for any substantial change in that definition will result in 
taking out of the contract-carrier classification certain carriers who are now 
within the existing classification. These carriers cannot and should not be 
forced out of business. The amendment in 8. 1384 would make it possible for 
such carriers to obtain certificates in lieu of permits. 

In closing my statement I would like to emphasize that the Contract Carrier 
Conference has given long and deliberate attention to the problems which the 
Commission has had in regulating our branch of industry. We have suggested 
changes in the law to the Commission which, in our opinion, would alleviate 
these problems without destroying many of the businesses of our members. We 
here make the same proposals to this committee in the hopes that they will be 
adopted in lieu of the amendments to 203 (a) (15) and 209 (b). Our proposed 
changes in the law would (1) give the Commission a practical and workable 
definition, (2) would enable the Commission to limit new permits to authorizing 
services for a particular shipper, (3) would empower the Commission to investi- 
gate operations of existing permit holders and impose shipper restrictions if the 
holder has violated his status as a contract carrier, and (4) would empower the 
Commission to convert contract carriers to common carriers where the contract 
carrier does not meet the requirements of the new definition. 


Senator Lauscnue. Not I. 
Senator Scnorpren. All right, Mr. Fischbach, your entire statement 
will be placed into the record. You may proceed as you wish. 


STATEMENT OF C. B. FISCHBACH, PRESIDENT, FISCHBACH 
TRUCKING CO., AKRON, OHIO 


Mr. Fiscunacu. My name is C. B. Fischbach. I am president and 
principal owner of Fischbach Trucking Co., Akron, Ohio, which is a 
contract carrier by motor vehicle operating pursuant to permits issued 
by the Interstate Commerce Commission. — 

I have been in the motor-carrier business since 1928, and when Fed- 
eral regulation of motor carriers became effective I applied for and 
was granted a permit under the grandfather provisions of the law. 

_ My Se cy operation from the beginning has been the transporta- 
tion of the various products manufactured or distributed by the rubber 
companies, and the many materials and supplies used by such com- 
panies, in all instances under contracts with manufacturers of rubber 
products. 

My service for rubber manufacturers expanded very rapidly and 
it soon became apparent that I must serve other types of shippers to 
balance my operations for the rubber companies, I was serving only 
2 of the major rubber companies located in Akron, 1 located at Mans- 
field, Ohio, and 1 located at Newark, Ohio, but the freight that I trans- 
ported for them from and to those points invariably involved the 
operation of some empty trucks in 1 direction. I therefore began a 
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program to acquire authority to serve other types of shippers whose 
freight would tend to balance my operations, 

I purchased the business of two carriers who had been granted con- 
tract carrier authority to transport canned goods and a few other 
commodities, then purchased contract authority to transport roofing 
materials and finally purchased the business of a contract carrier who 
transported rubber products out of Akron and transported books, 
asbestos products, and floor coverings in the reverse direction. 

In each instance I made proper application to the Commission, 
showed the Commission exactly what I proposed to do with the pur- 
chased authority, and the permits were transferred to me. I also ob- 
tained some additional authority, particularly for the transportation 
of canned goods and asbestos products, through applications for such 
additional authority. It was granted after forma] hearings. 

Whenever I purchased the business of another contract carrier, the 
contracts which such carrier had with shippers were assigned to me. 
The result was that at one time contracts with 26 different shippers 
were in effect and they covered the transportation of such commodities 
as rubber products, canned goods, bakery products, white lead and 
other paint materials, floor coverings, composition roofing, asbestos 
products, sugar and books. 

The Commission instituted an investigation in 1948 to determine 
whether my operations were in fact those of a common carrier. A 
decision was released by division 5 of the Commission in 1952, 5 years 
later, finding that the operations were those of a common carrier and 
core my company to cease and desist from common carrier opera- 
tions. In the meantime, I filed an application for a certificate as a 
common carrier to perform the exact operations I was performing 
under the contract carrier permits. 

Pursuant to a petition the entire Commission reopened the investi- 
gation and after a decision of the Supreme Court held invalid the 
principal ground for finding me a common carrier; they found that 
my operations were lawful contract carrier operations and denied the 
application for common carrier authority. 

The final decision was in 1956, 8 years after the institution of the 
investigation. The proceeding cost my company approximately $20,- 
000 in counsel and trial expense, and during the entire period the 
Commission refused to act on any application filed by my company. 
The frozen status in which I was forced to remain for 8 years caused 
a financial loss greater than the trial expenses. 

I would like to comment at that point that that covered only 
legal expenses, and our costs with respect to travel, taking abstracts 
of shipments, and the many, many other things was more than double 
that amount during that period. I recite the foregoing facts because 
I believe the definition of a contract carrier proposed by the Com- 
mission will cause similar proceedings in the future. Such pro- 
ceedings will bankrupt many contract carriers and will be elk by 
their competitiors as a means to harass the contract carriers. 

The proposal that the service performed by a contract carrier 
shall be a service “not provided by common carriers” is particularly 
objectionable. That provision will result in long and expensive pro- 
ceedings. 

There are a few services performed by a contract carrier that a 
common carrier probably cannot furnish consistently with its obli- 
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gation to serve the general public, but they are relatively few. The 
actual physical operations of the two classes of carriers are sub- 
stantially the same. 

More than half of the freight transported by my company is for 
one of the major rubber companies, and there are common carriers 
domiciled in Akron which have substantially similar operations. 
The freight which they transport on return trips to the Akron area 
is not greatly different from that which we transport. 

Many years ago I devised a bank to compress tires on a trailer and 
increase the loading, and in a few months all of the carriers, com- 
mon and contract, were handling tires in the same manner. 

I am a member of the board of directors of the Contract Carrier 
Conference and have participated in the meeting at which the legis- 
lative changes proposed by that conference were adopted. I believe 
that the proposals of the conference are fair to all parties concerned 
and are workable. The contract carrier fills a need in the national 
transportation system and the proposals of the conference are in- 
tended to give the Commission greater control over contract carriers 
without destroying the value of such services to the shippers, or 
destroying the businesses of presently authorized contract carriers. 

I appreciate the opportunity to appear before your committee and 
thank you for your courtesy. 

Now, I would like to touch a little bit on something I believe that 
is necessary. In Senate bill 1384 beginning on page 2, line 21, it 
sets forth certain things that the Commission can do that the permit 
holder might do or some other party of interest and I believe there 
are going to be, if this law is changed, a number of carriers who will 
find themselves in the same position I am in, in that they know they 
probably cannot fit the definition and therefore will have to seek the 
alternative of conversion to common carriage. 

Now, after I have had 8 long years of litigation I don’t feel I 
should be required again to go back through a series of hearings that 
will accomplish nothing, and I would like to propose that this lan- 
guage be added on page 3 at the end of line 8: 


When application for conversion is filed by a permit holder, the Commission 
after review of such application, shall grant such a certificate authorizing the 
same commodities between the same points as authorized in the permit. 
T think that is important because I don’t think anything is accom- 
plished by a long series of hearings, and petitions for reconsideration 
and what have you, in keeping with present procedures before the 
Commission and I think it would be an undue burden upon the car- 
riers that find themselves in that position. I believe that covers my 
statement. 

Senator Scuorrret. Any questions? Mr. Fischbach’s complete 
statement will be inserted at this point. 

(The material referred to is as follows :) 


TESTIMONY OF C. C, FISCHBACH IN RE §S. 1384 


My name is C. B. Fischbach. I am president and principal owner of Fischbach 
Trucking Co., of Akron, Ohio, which is a contract carrier by motor vehicie op- 
erating pursuant to permits issued by the Interstate Commerce Commission. 

I have been in the motor-carrier business since 1928, and when Federal regula- 
tion of motor carriers became effective I applied for and was granted a permit 
under the grandfather provisions of the law. My principal operation from the 
beginning has been the transportation of the various products manufactured or 
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distributed by the rubber companies, and the many materials and supplies used 
by such companies, in all instances under contracts with manufacturers of rub- 
ber products. 

My service for rubber manufacturers expanded very rapidly and it soon became 
apparent that I must serve other types of shippers to balance my operations for 
the rubber companies. I was serving only 2 of the major rubber companies 
located in Akron, 1 located at Mansfield, Ohio, and 1 located at Newark, 
Ohio, but the freight that I transported for them from and to those points in- 
variably involved the operation of some empty trucks in one direction. I there- 
fore began a program to acquire authority to serve other types of shippers whose 
freight would tend to balance my operations. 

I purchased the business of two carriers who had been granted contract carrier 
authority to transport canned goods and a few other commodities, then pur- 
chased contract authority to transport roofing materials and finally purchased 
the business of a contract carrier who transported rubber products out of Akron 
and transported books, asbestos products, and floor coverings in the reverse 
direction. In each instance I made proper application to the Commission, showed 
the Commission exactly what I proposed to do with the purchased authority, 
and the permits were transferred to me. I also obtained some additional au- 
thority, particularly for the transportation of canned goods and asbestos prod- 
ucts, through applications for such additional authority. It was granted after 
formal hearings. 

Whenever I purchased the business of another contract carrier, the con- 
tracts which such carrier had with shippers were assigned to me. The result 
was that at one time contracts with 26 different shippers were in effect and 
they covered the transportation of such commodities as rubber products, canned 
goods, bakery products, white lead and other paint materials, floor coverings, 
composition roofing, asbestos products, sugar and books. 

The Commission instituted an investigation in 1948 to determine whether my 
operations were in fact those of a common earrier. A decision was released 
by Division 5 of the Commission in 1952, 5 years later, finding that the opera- 
tions were those of a common carrier and directing my company to cease and 
desist from common-carrier operations. In the meantime, I filed an application 
for a certificate as a common carrier to perform the exact operations I was 
performing under the contract-carrier permits. Pursuant to a petition the 
entire Commission reopened the investigation and after a decision of the Su- 
preme Court held invalid the principal ground for finding me a common carrier ; 
they found that my operations were lawful contract-carrier operations and 
denied the application for common-carrier authority. 

The final decision was in 1956, 8 years after the institution of the investiga- 
tion. The proceeding cost my company approximately $20,000 in counsel and 
trial expense, and during the entire period the Commission refused to act on 
any application filed by my company. The frozen status in which I was forced 
to remain for 8 years caused a financial loss greater than the trial expenses. 

I recite the foregoing facts because I believe the definition of a contract car- 
rier proposed by the Commission will cause similar proceedings in the future. 
Such proceedings will bankrupt many contract carriers and will be used by their 
competitors as a means to harass the contract carriers. 

The proposal that the service performed by a contract carrier shall be a 
service “not provided by common carriers” is particularly objectionable. That 
provision will result in long and expensive proceedings. There are a few serv- 
ices performed by a contract carrier that a common carrier probably cannot 
furnish consistently with its obligation to serve the general public, but they 
are relatively few. The actual physical operations of the two classes of car- 
riers are substantially the same. 

More than half of the freight transported by my company is for one of the 
major rubber companies, and there are common carriers domiciled in Akron 
which have substantially similar operations. The freight which they transport 
on return trips to the Akron area is not greatly different from that which we 
transport. Many years ago I devised a bank to compress tires on a trailer 
and increase the loading, and in a few months all of the carriers, common and 
contract, were handling tires in the same manner. 

I am a member of the board of directors of the Contract Carrier Conference 
and have participated in the meeting at which the legislative changes proposed 
by that conference were adopted. I believe that the proposals of the conference 
are fair to all parties concerned and are workable. The contract carrier fills 
a need in the national transportation system and the proposals of the confer- 
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ence are intended to give the Commission greater control over contract carriers 
without destroying the value of such services to the shippers, or destroying the 
businesses of presently authorized contract carriers. 

I appreciate the opportunity to appear before your committee and thank you 


for your courtesy. 

Senator Lauscur. No questions. 

Mr. Barron. Now, this recommendation would refer just to a con- 
tract carrier—— 

Mr. Fiscusacu. I am thinking strictly of the present. contract car- 
rier who does not meet the description as set forth earlier in this bill 
and who would then seek conversion voluntarily, that he not have the 
requirements of hearing and so forth imposed on him, that the Com- 
mission might review it under some procedure they would establish 
and if they find the thing in order they could then grant the certificate 
in heu of the permit without further proceeding. 

Mr. Barron. I see then in the case of voluntary conversion from 
contract to common your language would allow them to do it without 
the long hearing you mentioned. 

Mr. Fiscupacn. That is correct. 

Senator Lauscne. Wouldn’t your language make it mandatory that 
they issue? 

Mr. Fiscupacu. No, because when I say “when application is filed 
by a permit holder.” 

Senator Lauscue. Well, then, it would be mandatory. 

Mr. Fiscunacu. When application is filed by a permit holder for 
conversion, the Commission after review of such application shall 
grant such applicant a certificate authorizing the same commodities 
between the same points as authorized in the ) permit. Now, it would 
be mandatory but the fact that the permit holder made the applica- 
tion would demonstrate it was desired on his part, so I think that 
would take the teeth out of the thing. 

Senator Scuorrren. Thank you, “Mr. Fischbach. 

What do you want to present next ? 

Mr. Topp. Mr. Carey. 

Senator Scnorrret. Mr. Carey, your entire statement will become 
a matter of record before the committee, and you may proceed. 


STATEMENT OF JOSEPH M. CAREY, OWENS-CORNING FIBERGLAS 
CORP., TOLEDO, OHIO 


Mr. Carey. My name is Joseph M. Carey. I represent Owens- 
Corning Fiberglas Corp., in Toledo, Ohio, and I appear in opposition 
to the changes | in the Interstate Commerce Act proposed in 8. 1384 
and in support of the proposals of the Contract Carrier Conference of 
America Trucking Association, Inc. 

Owens- Corning Fiberglas Corp. is a Delaware corporation with 
headquarters at Toledo, ‘Ohio, engaged in the manufacture and dis- 
tribution of fibrous glass mineral wool and fibrous glass products. We 
operate mineral-wool plants at Santa Clara, Calif,, Kansas City, 
Kans., Newark, Ohio, and Barrington, N. J. Textile plants are 
operated at, Huntingdon, Pa., Ashton, R. I., and Anderson, S.C. I 
will confine my comments here to the experience of our company in 
the use of contract motor carrier out of the Newark, Ohio, and Bar- 
rington, N. J., plants. Incidentally, the Barrington plant is the 
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newest of the mineral-wool plants, having begun production in 
November 1956. 

Gentlemen, in our operations we consider contract-carrier service 
very essential in the distribution of our woods. In fact, our contract 
carrier at Newark, Ohio, and Barrington, N. 9., are an integral part 
of our business. We consider them the end of our production line. 
The employees of our contract carriers have facilities in our plants 
to operate. They have copies of our orders at the time they go 
through the production flow, so they know that a certain customer has 
to receive his goods at a certain day or at a certain time during the 
day. Their equipment is always in our plant at all times so that our 
movements coming from the production line are not interrupted 
through carrier failure. 

Senator Scnorpren. And under your direction ? 

Mr. Carey. And under our direction. We have had bitter experi- 
ence with common carriers in the past who have claimed they could 
give us the same sort of service. They may do so for a few days, and 
then when some more lucrative traflic comes along, their equipment is 
not available. 

Under those circumstances, we definitely feel that contract-carrier 
service should be continued as such, and that there could be some 
jeopardy which would be very serious to our interests if the present 
language as pepeoves in S. 1384 is adopted. 

That concludes my testimony. 

Senator ScHorrre.. Senator Lausche. 

Senator Lauscue. No questions, 

Senator ScHorrret. Counsel. 

Mr. Barron. No questions, sir. . 

Senator ScHorrre.. Thank you very much, Mr. Carey. 

(The full statement of Mr. Carey is as follows:) 


STATEMENT OF JOSEPH M. Carey RE S. 1384 


My name is Joseph M. Carey, general traffic manager of Owens-Corning Fiber- 
glas Corp. My home address is 2240 Beaufort Road, Toledo, Ohio. I have been 
engaged in transportation work for the past 30 years, and have been general traf- 
fic manager of Owens-Corning Fiberglas Corp. for the last 7% years. 

I appear in opposition to the changes in the Interstate Commerce Act proposed 
in S. 1384, and in support of the proposals of the Contract Carrier Conference of 
American Trucking Association, Inc. 

Owens-Corning Fiberglas Corp., is a Delaware corporation with headquarters 
at Toledo, Ohio, engaged in the manufacture and distribution of fibrous glass 
mineral wool and fibrous glass products. We operate mineral wool plants at 
Santa Clara, Calif., Kansas City, Kans., Newark, Ohio, and Barrington, N. J. 
Textile plants are operated at Huntingdon, Pa., Ashton, R. I., and Anderson, 
8. C. I will confine my comments here to the experience of our company in the 
use of contract motor carriers out of the Newark, Ohio, and Barrington, N. J., 
plants. Incidentally, the Barrington plant is the newest of the mineral wool 
plants, having begun production in November 1956. 

Ownes-Corning uses contract and common motor carrier service, as well as rail 
service, in the outbound distribution of its products from Newark; and from the 
Barrington plant it now uses the above-mentioned forms of transportation, as 
well as private carriage. The contract carrier serving Barrington now has an 
application pending before the Interstate Commerce Commission, seeking au- 
thority to extend its operations and to perform the services now rendered by pri- 
vate carriage from Barrington, and in the event that application is granted, the 
contract carrier service would be substituted in lieu of private carriage. 

The fibrous glass mineral-wool products distributed from both the Newark and 
Barrington plants are used for thermal and acoustical purposes. Our sales rep- 
resentatives sell these products either to building material customers or to 
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contractors and applicators. These are usually relatively small businesses and 
operate on small inventories. The contractors and applicators want to be ina 
position to take an order for thermal and acoustical insulating materials, have 
the order phoned to us, and receive the shipment not later than the next day at a 
specified time. The building material customers insist upon the same type of 
service. In the areas served by both of the considered plants, such service is 
available from our competitors, and if we cannot provide the service Owens- 
Corning will not be competitive. 

These users of our products are located throughout the territory surrounding 
the Newark and Barrington plants. These businesses are not confined to the 
larger cities, nor are they all located on rail sidings; in fact, as the population. 
has moved out to the rural areas, so has a great deal of building activity and with 
it the suppliers of building materials. At these locations a substantial part of the 
suppliers do not have rail sidings. To successfully operate our plants, we must 
have single-line contract motor-carrier service to our entire truck sales territories. 

The applicators of thermal and acoustical materials want the material de- 
livered to the job site or to the dealer early in the morning so that they may 
start work. This must be accomplished on short notice as it is necessary that 
we have vehicles available for immediate loading on a 24-hour basis. When we 
have such service our products are taken right off the production line, loaded 
on trucks, and dispatched to destination. At the new Barrington plant the con- 
veyor system is designed to move materials directly from our production lines 
to specified truck spots for direct loading and immediate dispatching to destina- 
tion. We cannot and do not expect the service adapted to these particular facili- 
ties from a common carrier who is obligated to serve the general public. To get 
this type of service we must either operate a fleet of our own trucks or employ a 
contract carrier who is willing and able to dedicate a fleet of vehicles for our use 
and keep them either at our plant or close by so that they are available for im- 
mediate use. However, as indicated previously, we do use the services of common 
carriers out of both the Barrington and Newark plants. We have a considerable 
volume of traffic that does not require special services, and to a large extent 
that traffic moves by the services of common carriers. 

I have attempted to give this committee some background of the transporta- 
tion problems of Owens-Corning to illustrate the importance to us of contract 
carrier services, and to serve as a basis for our objections to the bill here being 
considered. Under the proposed redefinition of contract carriage in section 203 
(a) (15), a contract carrier would be one who engages in transportation by 
motor vehicle “under continuing contracts with one person or a limited number 
of persons for the transportation service of a special and individual nature 
required by the customers and not provided by common carriers.” Our contract 
carriers at both Newark and Barrington limit their operations to a limited 
number of shippers, and we feel that their services are particularly responsive 
to the transportation requirements of our company. To this extent our present 
contract carriers would fall within the redefined definition of contract carriage. 
There is some serious question in my mind, however, whether they provide a 
service by common carriers for our company on the same type of products would 
transport our products and provide a fairly satisfactory service to the extent 
used. However, on the basis of our experience, they are not in a position to meet 
our particular transportation problems. Whether or not the rendition of 
service by common carriers for our company on the same type of products would 
remove our contract carriers from the category of contract carriage under the 
proposed change in the law is subject to some conjecture, but in order to assure 
a continuance of the service it would be my recommendation to our contract 
carriers that they avail themselves of the provisions under the proposed bill tu 
receive a certificate in lieu of their present permits. We consider that such 
a forced conversion would be detrimental to our interest, since we find the 
services of contract carriers to be particularly responsive to our needs, and 
desire to continue to use them as the primary form of transportation performing 
our outbound distribution from the Newark and Barrington plants. As a 
common carrier, we would be unable to enter into bilateral contracts with them 
guaranteeing to us the use of a certain number of pieces of their equipment. 

In contrast to the change suggested in S. 1384, the change in the definition of 
contract carriage suggested by the Contract Carrier Conference clearly would 
encompass the contract carriers now serving us at Newark and Barrington. As 
indicated, these carriers serve a restricted number of shippers, assign motor 
vehicles for our use, and are performing a service designed to meet our particular 
needs. If such a redefinition of contract carriage was adopted, we would be 
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fairly assured that there would be a continuance of the service of our present 
contract carriers without the necessity of their converting to common carriage. 

Another objectionable feature of S. 1384 is the proposed change in section 209 
(b) of the Interstate Commerce Act which would require a showing “that 
existing common carriers are unwilling or unable to provide the type of service 
for which a need has been shown” before any extension of the rights of a con- 
tract carrier will be granted. I believe that this provision could be construed to 
prevent our contract carriers from extending their territories to meet our normal 
truck distribution needs. In this connection, I would like to point out that 
service by a contract carrier at our Newark plant was obtained through a so- 
«<alled extension application of the type contemplated in section 209 of the 
Interstate Commerce Act. This application was prosecuted by the carrier 
following the end of World War II when we started again to produce building 
materials at Newark in large quantities and found it necessary to serve a large 
part of the sales territory by truck. We first attempted to utilize the available 
common carrier truck services at this point, and were unable to sell and dis- 
tribute our products in competition with other producers in the area. We there- 
fore put in a fleet of leased vehicles and shortly thereafter supported a contract 
carrier for operating rights which were granted by the Commission. We there- 
upon discontinued the use of leased equipment and substituted contract carrier 
service. It is my feeling that if the proposed change in section 209 (b) had 
been in effect when the considered application was being prosecuted, it would 
have been more difficult, if not impossible, to have secured the services of our 
contract carrier at Newark since, as previously explained, common carriers 
were willing to handle our traffic but their services were not wholly responsive 
to our needs and did not permit us to compete effectively with other manu- 
facturers of similar types of building materials. 

In the same manner, we are now supporting a contract carrier to serve our 
entire truck distribution territory from the new Barrington plant. There are 
a number of common carriers opposing this pending application who have ex- 
pressed on the record a willingness to handle the traffic, but whom we consider, 
after diligent research into the matter, as not having the flexibility to provide 
a service responsive to our needs. The language “unwillingness or inability” 
proposed in effect in S. 1384 could be construed narrowly by the Commission 
and effectively prevent needed extension of contract carrier services into the 
normal truck distribution territories or shippers such as Owens-Corning. On 
the other hand, the proposed change in the language of section 209 (b) sug- 
gested by the Contract Carrier Conference would clearly specify the factors to 
be considered by the Commission in determining consistency with the public 
interest and the national transportation policy. I believe that the standards set 
forth in the contract-carrier proposal are fair and take into consideration the 
interest of not only the existing common carriers but the interest of the public 
generally, of which Owens-Corning is a part. 

I want to thank the committee for the opportunity to be heard on this im- 
portant legislation. 


Senator Scnorrre.. The next witness. 
Mr. Topp. Mr. Williams, Mr. Chairman. 


STATEMENT OF C. G. WILLIAMS, CHAIRMEN, BOARD OF AMERICAN 
TRUCKING ASSOCIATIONS 


Senator Scuorrret. Mr. Williams, you have a prepared statement, 
and that will be incorporated in the record. 

You may proceed in any manner that you wish. 

Mr. Wit11ams. Thank you, Mr. Chairman. I would like to call 
attention in the statement to the opening paragraph and would like to 
delete, as a matter of fact, the sentence which starts with “The fact 
of my position in the American Trucking Association.” The reason 
I ask for that privilege, Mr. Chairman, is because anything in this 
statement, or what I have to say, is merely a reflection of my activity 
as president of my own company and my association with other con- 
tract carriers. 
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Senator Scuorpret. The deletion will be made in the record. 

Mr. Witu1Ams. Thank you very much, sir. 

I would like to elaborate to some extent on the presentation, but 1 
would like to do it in my own way, without reading the actual state- 
ment, Mr. Chairman. 

Senator ScuorrreL. You may proceed. 

Mr. Wiuu1aMs. I think one of the first items I would like to com- 
ment on is my strong objection to the restriction in asking to perform 
only that work which someone else cannot do. That is the proposed 
language by the Commission in two sections in the bill, and they have 
so far only proposed to take it out of one of the sections of the bill. 
The reason I say that is because if that restriction was in, our com- 
pany would not be in operation, not successfully. We have, over the 
course of years, had two contracts. The first one we had was back in 
1926 or 1927. We had added one to that in 1941 or 1942. They are 
two complete fleets of trucks, one operating in the delivery and the 
work for a chain grocery company, and the other one for petroleum 
transportation. Now, there is no question that the work we do for 
the petroleum company can be performed by a common carrier. 
There isn’t any question about it. Many of them do so. 

By the same token, however, there are certain parts of our work for 
the grocery house which also could be performed by a common car- 
rier. For instance, although we deliver to the stores in various towns 
throughout Wisconsin, at the same time we do move merchandise 
from the canneries back to the warehouse of the company for whom 
we transport the groceries outbound, and that !:ind of work, of course, 
could be performed by any common carrier that had rights in that 
particular territory. 

So I was somewhat dismayed to read that we might be restricted 
to only that work which somebody else could not do, or was unwilling 
todo. I believe that the Commission, through Commissioner Clarke, 
in his reply to the ratemaking bill, or the bill which proposed to make 
public the contract carrier rates, made a statement that in some in- 
stances a single contract carrier, a contract carrier holding but one 
contract does compete now and again with common carriage, and that 
is true. But, of course, if that be true, so also do private carriers 
compete with common carriage, and to put it in the ultimate, so does 
the man that sells potatoes compete with the bakery around the 
corner, but I think that the association in the contract carrier con- 
ference, certainly the people with whom I have associated throughout 
the years, had no idea that legislation would ever be proposed to elim- 
inate totaly and for all times anybody that competed with somebody. 
We didn’t think that was an accurate objective. 

My strong opinion is that through the years they may not have 
avoided all of the possible trouble that they could have even under 
the present law. 

I call your attention to the fact of contracts, and the great prob- 
lem that presented itself last year when this Steel case, of whic! so 
much has been said, sprang into a test and was decided in favor of 
the carrier against the Commission, and the court upheld the car- 
rier’s right to have numerous contracts which is provided for under 
section 209 (b), the proviso there. I think the error actually is in the 
type of contracts. I don’t know whether you gentlemen are aware of 
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it, but the Commission does rule that those contracts should be bi- 
lateral; in other words, there should be responsibilities imposed 
equally on both sides of the contracting agreement. But the man- 
ner in which it is being carried out, in my opinion, has been exceed- 
ingly feeble. The bilateral features are almost nonexistent. I will 
point out to you that 100,000 pounds, for instance, promised by a ship- 
per, without any period of time being put down, may mean nothing, 
or a million pounds may mean nothing to a shipper that has several 
million pounds moving each week, so that the answer to some of 
these problems could have been within the hands of the Commission 
itself in promulgating far more restrictive rules as to what is and is 
not a bona fide contract. 

Then we get—and I am going to mention this because I have read 
some of the testimony of the other people, both as regards this par- 
ticular bill and also the bill on the mater of rates, and I find there 
is a great hysteria about the terrific inroads that the contract car- 
riers have or are likely to make, and frankly, the figures which were 
presented and presented by the railroads, although they are marked 
preliminary, I might tell you that there is no need to distort this 
picture by preliminary figures. 

When we are dealing with figures of 1955, they should be reason- 
ably complete by this time, and I think that the figures will show that 
the advances made by contract carriers all through the years very 
seldom, if ever, meet the advances made by other types of carriers in 
the motor carrier field. Asa matter of fact, even by the Commission’s 
own figures, the annual increase by common carriers of 1955 over 1954 
was more than the total annual revenue of the contract carriers. So 
if there be inroads, they certainly were not serious inroads, and I 
would like to leave with the Committee the thought that the only way 
in which the figures have been—not manipulated—I know that the 
Commission has too much integrity to turn around and manipulate 
figures—but the only way in which the figures do look bad is by the 
introduction of class 2 and class 3 contract carriers, whose figures were 
apparently incomplete, and the Commission, I believe, will admit 
that they merely took spot checks. What I am asking you to do, Mr. 
Chairman, is at least find out the actual facts as to what the story is 
as regards the revenues and the tons which have been hauled by those 
carriers who have through the years reported accurately and definitely 
their figures to the Commission. 

I do have here some help in that direction. This is an analysis of 
the full year of 1955 over 1954 and the full year of 1956 over 1955, 
which shows the total tons that are used in the breakdown of contract 
carriers and common carriers, and also the types of commodities they 
haul. These figures are from the department of research of the 
American Trucking Associations, and they go to great lengths to se- 
cure those figures, and as a matter of fact, I asked Mr. Ed Kiley, the 
chief of the research department of ATA, to be here today to answer 
any possible questions that you gentlemen might have, because I drew 
to his attention what I would consider were errors in the figures that 
had been presented by the railroads. 

Senator Scuorpret. Might I ask at this point: Do you have those 
available to leave with this committee ? 

Mr. WuutaMs. Yes, sir. 
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Senator Scuoepren. I would not want to include them in the record 
as a part of the record, but with your permission, Senator Lausche, I 
would like to have them made a part of the record by reference, to 
which we could refer and probably predicate further questions on to 
the Commission. 

Mr. Wira1ams. Thank you, sir. 

Senator Lauscne. Haven’t copies of that document been sent to 
the Senators? My recollection is that I saw one. 

Mr. Wii1aMs. I question that very much, sir, but I would be glad 
to have them sent, so there would be more available. 

Senator Scnorpre.. I think it would be well if you could forward 
copies of each of those to all of the members of this committee. 

Mr. Wiuu1aMs. All right, sir, I will do that. Thank you. That is 
all I have to say, Mr. Chairman. 

Senator Scuorrren.. Do you have any questions ? 

Senator Lauscue. No, sir. 

Senator Scnorrret. Does counsel desire any questions ? 

Mr. Barron. No, sir. 

Senator Scnorpren. Thank you very much. 

(The full statement of Mr. Williams is as follows :) 


STATEMENT OF Crecrt J. WILLIAMS RE S. 1384 


My name is Cecil J. Williams. I am president of the Hillside Transit Co., 
located in Milwaukee, Wis. 

The Hillside Transit Co. is engaged in business as a contract motor carrier, 
both in interstate and intrastate commerce. It has 2 contracts, 1 with the 
Great Atlantic & Pacific Tea Co., under which it transports articles dealt in 
by chain grocery stores from the A. & P. warehouse to various retail out- 
lets served by the warehouse. Hillside also has a contract with the Socony 
Mobil Oil Co., under which it transports petroleum products, in bulk, from 
refineries to various bulk stations maintained by Socony. The services which 
we perform for A. & P. are not ordinarily performed by common carriers. Our 
trucks leave the warehouse with shipments of mixed merchandise for several 
stores. The deliveries are often made at night or during the early hours of 
the morning when the store employees are not on duty. For this reason our 
drivers have keys to the store and put the merchandise in the store at the time 
of delivery. We have a fleet of vehicles and drivers assigned to these vehicles 
which serve the tea company exclusively. From my experience this is a service 
not generally performed by common carriers. The service which we perform 
for Socony Mobil Oil Co. differs in no way from the services performed by cer- 
tain common carriers for other oil companies. In fact, it is customary in our 
area for even the common carriers to serve one oil producer exclusively as we 
do Socony. 

S. 1384 would redefine contract carriers in such a way that a carrier, in order 
to fall within this definition, would have to perform an individual and special 
service not performed by common carriers. The operation which my company 
conducts for A. & P. would fall within this definition at the present time. The 
operation performed by our company for Socony Mobil would not. Therefore, 
if this definition should go into effect, we would find ourselves in the position 
of having to give up one or the other of our accounts, or becoming a contract 
carrier of chain grocery store items, and a common carrier of petroleum prod- 
ucts, in bulk. To be able to thus operate as a dual operator would require 
special permission from the Commission under section 210 of the act. I have 
been advised by competent counsel that such permission is very difficult to ob- 
tain. We would not want to give up either one of our present operations, for 
they are both profitable and are serving a useful public purpose. 

While we could change our petroleum transportation from contract to com- 
mon carrier authority, we would not desire to do so from a practical operating 
standpoint. This operation has been developed and geared to the serving of 
one customer. We give that customer excellent service and it is completely 
satisfied. If we were required to serve the general public, it would be difficult, 
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if not impossible, for us to give our customer this individualized type of service 
and, as a result, we might very well lose all or substantially all of its business. 

Under present circumstances, the services performed for A. & P. would fall 
under the contract carrier definition, but there is no reason why an irregular 
route common carrier of general commodities could not institute the same serv- 
ice, if it so desired. If such a service were instituted by a common carrier, our 
service to the tea company would no longer be special, nor would it be one “not 
performed by a common carrier.” Therefore, the service would no longer fall 
within the contract carrier definition, and our permit to perform contract car- 
rier services would no longer authorize the service for the tea company. Under 
these circumstances, it would appear that we would have to abandon this 
profitable operation. 

S. 1354 wouid aiso make it necessary for a contract carrier to show that any 
proposed service was one not performed by a common carrier. All contract car- 
riers from time to time are called upon to extend their operations, in order to 
meet some need of their customer. In the case of our petroleum operation, we 
could never obtain such an extension, for common carriers do perform this 
service. Under present conditions, we probably could extend our services for the 
tea company, unless some common carrier opposing the application expressed a 
willingness and ability to perform the service, in which event under the provi- 
sions of 8. 1384 the Commission would not be able to grant us an extension. 

S. 1384 would permit the Commission to impose in the permits of contract 
carriers a restriction limiting the service to a particular shipper or shippers. 
The existing law specifically prohibits the Commission from so doing, and the 
permits which our company has contain no such restrictions. In the past we 
have been satisfied to serve under contract our 2 customers and have made no 
effort to obtain others, but our business has considerable security, in that we 
know that if we lose 1 or both of our accounts under our permit we could seek 
new ones to replace those which we now have. We consider this to be a very 
important right which was granted to us by statute, and believe that the proposal 
in S. 1384 to take that right away from us is arbitrary and unreasonable. 

The proposals of the Contract Carrier Conference, of which our company is a 
member, do not contain the objectionable features of S. 1384. The definition pro- 
posed is sufficiently broad to encompass both operations conducted by our com- 
pany. The proposal concerning the extension of operating rights makes it pos- 
sible for the Commission to take into consideration various factors which affect 
the public interest, and would make it possible for us to extend our operating 
rights when we are able to show that such extension would be in the public 
interest. This proposal provides, in effect, that the Commission may limit a 
contract carrier to the serving of a particular shipper or shippers when new 
authority is being sought, or when the contract carrier expands its services be- 
yond those of a contract carrier, as defined. These recommendations of the con- 
ference give the Commission ample authority to properly regulate contract 
earriers without destroying our businesses, as I am convinced the provisions of 
S. 1384 would do. 

I would like to take this opportunity to thank the chairman and the committee 
for its time in listening to my statement concerning this legislation. 


Senator Scnorrret. Now we will have time for one additional wit- 
ness here, I believe. 

Mr. Topp. Mr. LeFevre. 

Mr. LeFevre. Mr. Chairman, since my statement will be read into 
the record 

Senator Scnorpre.. Your statement will be incorporated into the 
record, sir, and you may proceed in any way you please. 

Mr. LeFevre. I will refer to it only briefly and in part. 

Senator Lauscue. May I suggest that, as you give your testimony 
extemporaneously, try to relate it in its sequence to how you have it 
set forth in your document. 

Mr. LeFevre. I will, sir. 

I am from Newark, Ohio, and am president and operate two con- 
tract motor carriers. To me, at least, they are both substantial. In 
the one case, B & L Motor Freight, we have 6 contracts, with 1 ship- 
per being a principal supplier of revenue to our company; namely, 
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Owens-Corning Fiberglas. The balance of these contracts are all 
used to provide return movement to fill out our vehicles. 

Now, in serving this shipper we think that we do a very specialized 
service and dedicate vehicles to them. However, we must admit that 
other carriers, common carriers, do furnish almost the same type of 
service, but not to the degree that we do. So if we were Tieuited ty the 
definition of the proposal in bill 1384, I doubt if we could be consid- 
ered as a contract carrier, because certainly common carriers can, and 
in fact do, the same type of thing that we do. 

With respect to my next company, Atlas Freight Lines, we have 
only one contract with that company. 

Senator Lauscue. Your No. 1 point is if this amendment is passed, 
you will definitely find that the common carrier is able to perform 
your services and therefore eliminates you? 

Mr. LeFevre. That is right. 

Secondly, I don’t want to be limited as to the number of contracts 
I might be able to get at some time because in the one company we 
have contracts used primarily to provide back haul. I don’t know 
how long those contracts might be in effect. Perhaps we may be 
forced, by competitive positions, to change those contracts. I would 
certainly not like to be limited by the number of contracts that we 
may secure. 

Under the proposal of this bill I believe that that limitation might 
be had. 

Senator Lauscue. What language do you feel would limit you on 
the number of contracts; could you point that out? 

Mr. LeFevre. I don’t have the bill in front of me. 

Senator Lauscue. The exception there in “under continuing con- 
tacts with one person or a Jimited number” ? 

Mr. LeFever. That is right. At the moment we don’t have that 
restriction. Finally, if we were to want extension for one or more 
of these particular shippers with whom we have contracts, I am cer- 
tain a restriction would come up, that a common carrier could perform 
that, and we would be unable to extend our operation that a particu- 
lar shipper might want. 

That, briefly, gentlemen, is my problem, and I think that if we would 
have the recommendations of the Contract Carriers Association of 
the American Trucking Association, I think their consideration would 
well fit our needs. 

Senator Scnorrren. Thank you very much. 

Do you have any questions? 

Mr. Barron. No, sir. 

Senator Scuorrre.. Senator Lausche, 

Senator Lauscue. No, sir. 

(The full statement of Mr. LeFevre is as follows:) 


STATEMENT OF Howarp EB. LeFevre Re §. 1384 


My name is Howard E. LeFevre, and my business address is 171 Riverside 
Drive, Newark, Ohio. I am president of two motor contract carriers, B & L 
Motor Freight, Inc., and Atlas Freight Lines, Inc. I appear in opposition to 
S. 1884, and in support of the proposals of the contract carrier conference of 
American Trucking Associations, Ine. 

B & L Motor Freight, Inc. serves 6 shippers under contract, and in 1956 had 
total operating revenues of $2,746,066. Our principal contracting shipper is 
Owens-Corning Fiberglas Corp. We transport a substantial amount of fiberglass 
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products for this shipper, principally in outbound distribution from their 
Newark, Ohio, plant. We consider the services provided for this shipper to be 
particularly responsive to their requirements. We assign motor vehicles for 
their use, and are in a position, because of our relationship, to render an expe- 
dited delivery service to the customers of Owens-Corning. In most instances 
we assign for their use so-called volume van trailers which are longer than 
those normally used by common carriers. However, common carriers do pro- 
vide a service for this shipper and in some instances, at least, furnish the same 
type of volume trailers furnished by us. 

The other five contracts held by B & L assist us in balancing the operations 
performed for Owens-Corning. For example, B & L holds authority to transport 
washing powder from Trenton, Mich., to Franklin County, Ohio, and sugar from 
New York City, Philadelphia, Pa., and Baltimore, Md., to Columbus, Ohio; and 
this type of traffic provides a back-haul for a part of the traffic of Owens-Corning. 

Atlas Freight Lines, Inc., holds permits from the Commission authorizing 
principally the transportation of paper products and items related thereto. The 
gross operating revenue of this carrier for 1956 was $808,201. Atlas serves the 
Ohio Boxboard Co. exclusively. In providing service for this shipper it fur- 
nishes ordinary van-type trailers and provides a service similar to that rendered 
by common motor carriers for other shippers of the same type of commodities, 

I am opposed to S. 1384 for several reasons. In the first place, I feel that 
the redefinition of contract carriage proposed under section 203 (a) (15) prob- 
ably would not encompass the operations performed by either B & L or Atlas. 
As indicated, the services provided by both of these companies can be and to 
Some extent are provided by common carriers. The distinguishing feature 
between the type of service rendered’by Atlas and B & L (for Owens-Corning) 
and that rendered by common carriers is the assignment of equipment for the 
use of their contracting shippers, and the devotion of a service to their particu- 
lar requirements. Under the proposed redefinition of contract carriage, this dis- 
tinction would not be fully recognized. On the other hand, the proposed re- 
definition of contract carriage made by the contract carrier conference would 
more clearly describe the type of service which Atlas and B & L render for their 
shippers. When we first began to serve Owens-Corning interstate following 
World War II, the service may well have been characterized as being one “not 
provided by common carriers,” but today common carriers offer the same type 
of services as my companies do, although because of their service to the public 
they are not always able to gear their operations to the particular requirements 
of an individual shipper. 

My second principal objection to S. 1384 would be to the proposed insertion 
of the language in section 209 (b) of the Interstate Commerce Act, which would 
permit the Commission to alter the existing permits of B & L and Atlas so far 
as to limit the person or persons with whom they might contract. This in 
effect would be depriving me of the right which I now have co enter into con- 
tracts with any person having freight moving between points authorized in my 
permits; and it could have a serious effect upon my business. As indicated, 
B & L depends upon five of its contracts to provide part of the back-haul for 
its outbound distribution on behalf of Owens-Corning, and it needs as much 
freedom as possible with respect to the class of persons with whom it can 
enter into contract, in order to obtain as much back-haul freight as possible. 
For example, sugar is used as a back-haul on traffic of Owens-Corning moving 
into the East. If the Commision would have the power to limit the transporta- 
tion of sugar, for example, to the manufacturer or processor of sugar at the 
point of origin of this traffic, B & L would have no freedom to enter into con- 
tracts with the receivers of this freight. We have no assurance under the 
proposal how the Commission would administer this section of the law. I would 
have no objection to the Commission limiting future grants of authority to par- 
ticular shippers or class of shippers as suggested by the contract carrier con- 
ference, but I do not feel that it is fair or consistent with the public interest 
for Congress to restrict an existing authority in a manner contrary to that 
originally intended. B & L, for example, purchased the sugar rights hereto- 
fore referred to, and at the same time the purchase was consummated there 
were no limitations upon the operating authority. 

Lastly, I would object to the proposed change in section 209 (b) of the Inter- 
state Commerce Act which would permit contract carriers to extend their opera- 
tions only upon a showing “that existing common carriers are unwilling or un- 
able to provide the type of service for which a need has been shown.” On he- 
half of the companies that I represent, we want to be in a position to render a 
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complete service for our principal contracting shippers, such as Owens-Corning 
and Ohio Boxboard Co. We would find it difficult to establish that existing com- 
mon carriers were unwilling to provide the service proposed by us to the extent 
that, in a proceeding before the Commission, common carriers would claim, for 
example, a willingness to purchase volume van trailers, to assign these trailers 
for the use of the shipper, and to provide an expedited delivery service. The 
proposed standard of S. 1384, in my opinion, is not realistic, because it does not 
take into account the various factors which affect the rendition of the type of 
service that we provide for our principal contracting shippers. The criteria pro- 
posed by the contract carrier conference weighs the equities favoring a grant of 
authority to a contract carrier against the possible detriment to the existing car- 
riers and, in addition, takes into consideration the interest of the shippers, which 
should be of paramount concern. 

For the reasons stated above, I oppose S. 1384 and support the proposals of 
the contract carrier conference. 

Senator Scuorrren. We will recess until 2: 30 this afternon, in this 
same room. 

(Whereupon, at 12:15 p. m., the subcommittee adjourned to 2:30 
p. m.) 

AFTERNOON SESSION 


Senator Lauscue. Is Mr. Griffin present? We are ready, Mr. 
Griffin, you may proceed. 


STATEMENT OF D. E. GRIFFIN, SECRETARY, NATIONAL TRUCKING 
COMPANY OF JACKSONVILLE, FLA. 


Mr. Grirrin. Mr. Chairman, I don’t believe I will read all of my 
report. I would like to read part of it and then discuss three items 
in it. 

My name is D. E. Griffin. Iam employed by the National Trucking 
Company of Jacksonville, Fla., in the capacity of secretary. I have 
been employed by this company for 11 years. The National Truck- 
ing Co. is a member of the Florida Truck Association, and I am 
assistant chairman of the contract carrier committee of that organi- 
zation. The National Trucking Co. is a contract motor carrier au- 
thorized to transport automobiles in interstate or foreign commerce. 
We have but one contract, and that is with the Ford Motor Co. We 
have served Ford exclusively since September 1929. 

In performing services for the Ford Motor Co. we transport new 
automobiles on trailers especially designed for this purpose. These 
automobiles are transported from assembly plants to the Ford dealers 
in the territory which we are authorized to serve. This service was 
in effect for several years prior to passage of the Motor Carrier Act. 

Our grandfather certificate was issued on the basis of this previous 
service. Such service has been continuous except for the war years 
of 1942, 1943, and 1944. Suspension of service was authorized by 
the Interstate Commerce Commission and reinstated by the Commis- 
sion at the end of the war when production of automobiles was re- 
sumed. From time to time we have applied for and received from 
the ICC authority for the extension of our rights and the approval 
of additional bona fide contracts, that is, South Atlantic Steamship 
Lines, secondary movement of foreign automobiles from Jackson- 
ville to the surrounding territory, temporary ; long since discontinued. 

General Services Administration, shipments such as Army jeeps 
and Army vehicles. 
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The Ford Motor Co. uses common carriers in this and other areas 
of the country who use substantially the same type of equipment and 
perform the same type of service. 

I have had an opportunity to review the provisions of S. 1384, and 
particularly the amendment to paragraph 15 of section 203 (a) and 
the amendment to section 209 (b). 

The amendment of paragraph 15 of section 203 (a) would redefine 
contract carriers and make it necessary for a carrier coming within 
that classification to provide a service not provided by common car- 
riers. The service which we perform for our one customer in most 
respects is the same as that provided by common carriers. 

On. that I would like to bring out on page 2, line 5, of the bill, S. 
1384, the word “special.”” We have the same type of equipment in 
our company on which we haul from the Atlanta assembly plant as 
the other carrier there which is a common carrier. Our equipment 
could be interchangeable as far as being of a special type. Our 
pe is identical or substantially like the equipment used by the 
other carrier, the common carrier. We do believe that the language 
in this bill is incorrect by the word “special” because there is nothing 
specialized about our contract that a common carrier could not 
handle. Our company, therefore, in spite of the fact that it has 
served but one shipper over a long period of time, would be com- 
—— to either go out of business or offer its services to the general 

ublic. 
. This amendment would prohibit any extension of service. Obvi- 
ously, with an investment of $400,000 and earning gross revenue of 
as high as $2,500,000, with a net income of as high as $250,000, we 
do not care to go out of business. 

Our company is presently expanding. The company is going on 
a two-shift operation and share is another carrier hauling from the 
plant with us at the present time. If this bill were to go through, 
our possibilities of getting any more business out of the plant would 
be negative because there is a common carrier there. They would 
have the first chance at it. Our contract would be limited. We, 
therefore, think “and not provided by a common carrier” should 
definitely be taken from this. 

Senator Lauscue. If the words which you suggested be removed 
are actually deleted, this section would then read 

The term “contract carrier by motor vehicle” means any person which en- 
gages in transportation by motor vehicle of passengers or property in interstate 
or foreign commerce for compensation (other than transportation referred to in 
paragraph 14 and the exception therein) under continuing contracts with one 
person or a limited number of persons for the furnishing of transportation 
services of an individual nature required by the customer. 

Mr. Grirrin. Right. 

Senator Lauscue. If your suggestion is followed, the services 
would not have to be special in nature, is that correct ? 

Mr. Grirrin. That is right. 

Senator Lauscue. Nor would the Commission have the right to 
deny you the privilege of expanding your services if it found that 
other carriers were able to provide the service ? 

Mr. Grurrin. Because at the present time they are in the construc- 
tion of the new plant and there will be available business at that 
plant in Atlanta and we anticipate under the present law to get a por- 
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tion of it, but if this goes through we see that there is the possibility 
of not getting any more—and the limit of contracts on the con- 
tract carrier, we do not believe in having a definite limit on these 
contracts. At present we have only one contract and that is with the 
Ford Motor Co. which we have had since 1929 and we have found this 
contract to be very profitable to both of us but putting a limit to the 
contracts would put us at a handicap if Ford Motor Co. would ever 
change their policy that we should collect or make our contracts with 
the Ford dealers. If that would be true, we would have to have 
approximately 150 different contracts to be able to deliver to the Ford 
dealers. I believe there is one manufacturer that had that at one 
time, but at the present time as it is Ford Motor Co. does not have it, 
but there is a possibility of that coming in the future. 

Senator Lauscnue. Well, then you suggest also the elimination of 
this word “limited” number of persons. 

Mr. Grirrtn. Yes, sir, we definitely believe that the “limited” 
should not be in there. 

Mr. Barron. You object to one person too in the act; do you not? 

Mr. Grirrin. What is that? 

mae Barron. You object to the terminology “with one person” 
also? 

Mr. Grirrin. No, sir, I wouldn’t say we would object to one person, 
but to a limit, because there is a possibility that we may have to go to 
approximately 150 contracts of our own. Those are the main points 
we wanted to bring up against the bill. I wish to thank you for this 
opportunity of hearing me, 

Senator Lauscue. Well, your complete statement may be incorpo- 
rated into the record as if it were read. 

Mr. Grirrtn. Yes, sir, I would like it to go into the record. 

(The prepared statement of Mr, Griffin follows :) 


STATEMENT OF D. E. GRIFFIN RE S. 1384 


My name is D. E. Griffin. I am employed by the National Trucking Co., 
of Jacksonville, Fla., in the capacity of secretary. I have been employed 
by this company for 11 years. The Nationaly Trucking Co. is a member of the 
Florida Truck Association, and I am assistant chairman of the Contract Car- 
rier Committee of that organization. The National Trucking Co. is a contract 
motor carrier authorized to transport automobiles in interstate or foreign com- 
merce. We have but one contract, and that is with the Ford Motor Co. We 
have served Ford, exclusively, since September 1929. 

In performing services for the Ford Motor Co. we transport new automobiles 
on trailers especially designed for this purpose. These automobiles are trans- 
ported from assembly plants to the Ford dealers in the territory which we are 
authorized to serve. This service was in effect for several years prior to pas- 
sage of the Motor Carrier Act. Our “grandfather” certificate was issued on 
the basis of this previous service. Such service has been continuous except 
for the war years of 1942, 1943, and 1944. Suspension of service was au- 
thorized by the Interstate Commerce Commission and reinstated by the Com- 
mission at the end of the war when production of automobiles was resumed. 
From time to time we have applied Zor and received from the ICC authority 
for the extension of our rights and the approval of additional bona fide con- 
tracts, i. e, South Atlantic Steamship Lines, secondary movement of foreign 
automobiles from Jacksonville to the surrounding territory, temporary: long 
since discontinued. Geheral Services Administration, shipments such as Army 
jeeps and Army vehicles. The Ford Motor Co. uses common carriers in this and 
other areas of the country who use substantially the same type of equipment and 
perform the same type of service. 
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I have had an opportunity to review the provisions of S. 1384, and par- 
ticularly the amendment to paragraph 15 of section 203 (a) and the amend- 
meut to section 209 (b). 

I'he amendment of paragraph 15 of section 203 (a) would redefine contract 
carriers and make it necessary for a carrier coming within that classification 
to provide a service not provided by common carriers. The service which we 
perform for our one customer in most respects is the same as that provided 
by common carriers. Our company, therefore, in spite of the fact that it has 
served but one shipper over a long period of time, would be compelled to either 
go out of business or offer its services to the general public. This amendment 
would prohibit any extension of service. Obviously, with an investment of 
$400,000 and earning gross revenue of as high as $2,500,000, with a net income 
of as high as $250,000, we do not care to go out of business. 

Our organization is set up to serve our one account efficiently and expediously. 
We therefore are assured of this company’s business and our relationship with 
Ford over many years has been extremely pleasant and profitable. If we are 
compelled by legislative fiat to dedicate our facilities to the public, which this 
amendment would prohibit, we would not be able to continue performing for 
our most valued customer the type of service that we have performed in the 
past. This would undoubtedly lead to difficulties with Ford and might cause 
us eventually to lose all or a substantial portion of our business. We are there- 
fore unalterably opposed to being forced to become a common carrier. 

S. 1384 would amend section 209 (b) so as to require any contract carrier not 
proving a need for extending its services to show that it proposes to perform a 
Service that existing common carriers are unwilling or unable to provide. In 
the normal course of business, we have been called upon to extend our terri- 
tory, in order to facilitate the distribution of automobiles by our customer. If 
this amended language were put into section 209 (b), we would be unable to ob- 
tain such an extension as long as a common carrier was willing and able to 
perform the service. If we were entirely unable to extend our services when 
called upon by our customer it would prejudice our entire business, for even- 
tually we are convinced that if Ford could not obtain services from us, they 
would transport their automobiles by other carriers or by private carriers. If 
such an occasion arose, eventually the private carriage would increase to the 
point that we would be put out of business. 

This same bill would amend section 209 (b) so that the Commission would 
have the authority to limit our permit to serving one particular shipper. 
Such a limitation is not in our permit, and under existing law the Commission 
is specifically prohibited from placing such a limitation in our permit. As I 
have previously stated, we have served exclusively the Ford Motor Co. over 
many years, and we have no present intention of taking on any additional cus- 
tomers. However, as we all know, conditions in transportation, as in other 
industries, change from time to time, and in the future we may want to take 
on an additional shipper, or the distribution by our customer might change in 
some way so that it would be necessary for us to have contracts with its dis- 
tributors, rather than with the manufacturer. Under these circumstances, a 
permit which was restricted to a particular shipper would make it necessary 
for us to go before the Commission and prove that what we proposed to do for 
our present or any additional shippers could not be done by common carriers. 
Such an amendment of the law would not only completely strifle any future 
growth of our company, but would actually prejudice its continuation in busi- 
ness in the future. The National Trucking Co. was in business prior to the en- 
actment of the Motor Carrier Act of 1935 and we proved “grandfather” rights 
to obtain our permit. We certainly do not believe that the Congress should 
pass any law which would prejudice the rights which we now have. 

We have at all times recognized the law as written and interpreted by the 
ICC and guided our operations on that basis. 

The proposed amendment we regard as inimical to the best interests of 
National Trucking Co. and could be the means of eliminating us from the in- 
dustry or force us to seek other avenues of service, which would be prohibited 
under this amendment. 

We have never made any attempt to convert our contract operation into one of 
common carriage, and always seek to operate under the law and its interpreta- 
tion. 

For the reasons outlined above we are opposed to S. 1384. 

I wish to thank the committee for this opportunity to present my views on 
this important legislation. 
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Senator Lauscur. Now, Mr. C. S. Decker of the Dairy Institute. 
Will you identify yourself for the record, Mr. Decker ? 


STATEMENT OF C. S. DECKER, CHAIRMAN, TRANSPORTATION 
SUBCOMMITTEE, THE DAIRY INDUSTRY COMMITTEE 


Mr. Decker. My name is C. S. Decker, I am employed by the Bor- 
den Co. at 350 Madison Avenue, New York, N. Y, and I am chair- 
man of the transportation subcommittee of the Dairy Industry 
Committee. 

I appear here in behalf of the Dairy Industry Committee which is 
a voluntary nonprofit organization composed of the American Butter 
Institute, American Dry Milk Institute, Evaporated Milk Associa- 
tion, International Association of Ice Cream Manufacturers, Milk 
Industry Foundation, National Cheese Institute, and the National 
Creameries Association. The Dairy Industry Committee’s office is in 
room 1028 of the Barr Building, Washington, D. C., and its constit- 
uent associations represent approximately 90 percent of the entire 
dairy industry excluding the aus farmers. 

The Commission on Increased Use of Agricultural Products in its 
recent interim report to the Congress had this to say of the dairy 
industry : 

Dairying is the biggest single source of farm income in the United States. 
The farm value of milk averages some $5 billion a year. Although the dairy 
industry tends to be concentrated in certain areas, about 2 out of every 3 farms 
in the United States keep at least 1 cow, some 2,000 or more. Consumption 
in recent years has not kept pace with production, and the Government has 
stepped in to buy large surpluses—in 1 year, 1954, about 244 billion pounds of 
dry skim milk, butter and cheese. (VIII-6.) 

The dairy industry is acutely aware of the uncomfortable economic 
position of the dairy farmer and is constantly striving to deliver milk 
and its derivatives to consumers in excellent and attractive condition 
at the lowest possible cost. 

The problem is to obtain greater consumer acceptance of dairy 
products foods in competition with other foods and this is vital to 
the dairy industry, including the dairy farmer. 

The industry uses the motortruck as a very necessary tool in its 
procurement and distribution operations, The industry is greatly 
dependent upon transportation. It is a very substantial user of the 
for-hire transportation industry and it operates a large number of 
private trucks. While I do not have figures I would guess that the 
dairy industry is one of the very largest operators of private trucks 
and while those trucks probably run the full scale of types and sizes, 
the great majority of them are in the distribution operations in ped- 
dle runs. 

Many are operated in milk procurement and interplant services, et 
cetera. I am sure that you are familiar with the trucks used to supply 
homes, stores, hotels, restaurants, and the like with milk, eee 
ter, cheese, and so forth. All of those services are highly specialized 
in the interest of timing, quality control, economy, and customer 
service. A large number of the drivers employed by our industry 
are also salesmen. 

Under the present terms of section 203 (b) (6) of the Motor Car- 
rier Act, we are “private carriers” and please permit me to say that 
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I believe that term is unfortunate. The word “carrier” connotes a 
relationship to or a part of the for-hire transportation business. We 
are not a part of the transportation industry. If a milk peddler is a 
“carrier” then all of us operating private automobiles are “carriers.” 

I assume supporters of this bl will tell or have told you much 
about “pseudo-private truck operations” or “buy and sell” whereby 
persons are alleged to engage in the business of transportation under 
a false private truck operator cloak. 

There is so much noise about unlawful operations of that type that 
I must believe it exists to some extent. It seems important to baat in 
mind that this is unlawful for-hire transportation rather unlawful 
operation by a private truck operator. 

Until the decision of the United States District Court in the 
Brooks Transportation Case (93 Fed. Supp. 517) and confined by 
the United States Supreme Court (340 U. S. 925), there was some 
confusion as to proper interpretation of the term “private carrier” 
and during that period there were consistent efforts by representa- 
tives or segments of the transportation industry to secure interpreta- 
tions whlak. woald utterly fail to recognize the proper rights of pri- 
vate truck operators or the needs of industry. 

They would not hesitate to require that an industry which has long 
fostered specialized service to the consumers must alter its policies 
and methods to suit such service as they care to make available and 
at higher cost, with that higher cost necessarily passed to consumers. 

The Interstate Commerce Commission advocates or supports the 
additional language somewhat similar to that which you are con- 
sidering and, I understand, they do so because they find it difficult to 
enforce the present law. I am sure that all concerned must agree 
that any nonexempted for-hire transportation of interstate character 
is unlawful today unless it has been duly authorized by the Com- 
mission, No amendment of nor addition to the statute is required. 
If any particular nonexempt transportation does not meet the pri- 
mary business test as laid down in the Brooks case, it is either com- 
mon or contract carriage and a certificate or permit is required. 

The proposal before you, in effect, would mean merely that the 
statute would again declare unlawful that which is already declared 
unlawful. Would the double declaration render it more unlawful, 
render it more easily enforcible, or deter those who prefer to violate 
the law from continuing to do so? 

I am not unsympathetic to the problems of enforcement with 
which the Commission is faced. if that problem could be eased 
without injury to bona fide private truck operation, it would be 
fine. However, violation of the law is unlawful, the detection of 
violation is the responsibility of the enforcement agencies who must 
prove violation before the suspect or defendant can be convicted. 
Let us all thank God that this is so. 

In respect to enforcement, the Commission is under no different re- 
sponsibility than those enforcement agencies who enforce the laws 
against crimes. From remarks made by some members of the Com- 
mission, it would appear that they now have information regardin 
violations. If so, they should promptly move to gather the facts an 

rosecute. The Commission’s enforcement responsibilities would not 
be materially altered by the proposal. 
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On the other hand, it seems entirely reasonable to assume that pri- 
vate truck operators would again be subjected to uncertainty and 
again forced to defend themselves against selfish attacks in time-con- 
suming and expensive litigation. 

We respectfully submit that the change proposed in S. 1677 is not 
required for proper definition of private truck operation, that it 
would not facilitate enforcement, and we urge that it not be approved. 

We appreciate and thank you for this opportunity to express our 
views. 

Senator Lauscue. Thank you very much for your testimony. 

Mr. Decker. Thank you, Mr. Chairman. 

Senator Lauscue. Mr. Rice, 


STATEMENT OF E. G. RICE, PRESIDENT, COMPLETE AUTO 
TRANSIT, INC. 


Mr. Rice. Mr. Chairman, I think, if you wish, I would just as well 
dispense with the reading of the statement in the interests of saving 
time. 

Senator Lauscus. The statement may be transcribed into the rec- 
ord as if it were fully read by you, and you may proceed to give your 
supplemental testimony. 

i r. Rice. My name is E. G. Rice and I reside in Detroit, Mich. I 
am president of Complete Auto Transit, Inc., which is a contract car- 
rier by motor vehicle holding permits issued by the Interstate Com- 
merce Commission for the transportation of automobiles in interstate 
commerce. 

We serve General Motors Corp. exclusively, and have served this 
manufacturer of automobiles continuously since a time prior to 1935. 

Our only service for them is in the outbound distribution of new 
automobiles from their assembly plants located at Flint and Wil- 
low Run, Mich.; Norwood, Ohio; St. Louis, Mo.; and Atlanta and 
Doraville, Ga. 

In providing service for General Motors we assign motor vehicles 
for the exclusive use of this company, The equipment provided is 
an automobile type transporter and is generally of the same type pro- 
vided by motor common carriers engaged in the transportation of 
automobiles. So far as the over-the-road transportation is concerned, 
the service rendered by my company is substantially the same as that 
rendered by common carriers engaged in the transportation of auto- 
mobiles for other manufacturers. The important distinction be- 
tween the operations of my company and the operations of motor 
common carriers of automobiles lies in the fact that our operations 
are so closely integrated with the operations of the shipper that we 
consider them a part of the shipper’s complete operations. 

I have had an opportunity to study the changes in the Interstate 
Commerce Act proposed in S. 1384, and am appearing here in opposi- 
tion to that bill. I serve as the chairman of the contract carrier con- 
ference of American Trucking Associations, Inc., and have worked 
closely with our general counsel and the mempership in an effort to 
present to the Interstate Commerce Commission and to this com- 
mittee proposed changes affecting contract carriage which would be 
satisfactory to the contract carrier industry, the shippers whom we 
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serve and the transportation industry generally. I, therefore, sup- 
port the proposals of the contract carrier r conference. 

Our general counsel has or will present the views of the contract 
carrier conference as a whole, and I would like to limit my comments 
here to those of my own company and my own personal experience. 
I consider S. 1384 to be objectionable in its proposed redefinition of 
contract carriage. Under the proposed change in section 203 (a) 15, 
contract carriage would be redefined to include a transportation serv- 
ice performed “under continuing contracts with one person or a lim- 
ited number of persons for the furnishing of transportation services 
of a special and individual nature required by the customer and not 
provided by common carriers.” 

If such a provision should become law, the operations conducted 
by my company probably could not be defined as those of a contract 
carrier. Although under the present concepts the services rendered 
by Complete Auto Transit are so closely integrated with those of the 
shipper that we consider ourselves tantamount to a substitute for pri- 
vate carriage. As reviously indicated, however, we do not provide 
a type of service that is “not provided by common carriers” and, 
therefore, would be forced into the necessity of either going out of 
business or of converting the operations to those of common carriage. 
As a common carriage, we would be required to make our services and 
facilities available to the shipping public, and this would deprive us 
of rendering a specialized type of service now rendered for General 
Motors. 

My company was in operation when the Motor Carrier Act of 1955, 
which now is part II of the Interstate Commerce Act, became a law. 
Our investment was made under the present concept of the law which 
recognizes the restriction of service to one shipper, or a limited num- 
ber of shippers, sufficient specialization to constitute contract car- 
riage. We never have held our service out to the general public, and 
have no desire to do so at this time. If we are required to make our 
services available to the general public, it may result in a change in 
our relations with General Motors, and may lessen or destroy the 
value of our investment. Such requirement would be of no par- 
ticular benefit to our competitors and certainly would not be of any 
public benefit, 

There never has come to my attention during the period of nearly 
22 years of regulation any instance in which contract carrier oper- 
ations, such as those conducted by my company, have had an adverse 
effect on the ability of common carriers to conduct efficient, economi- 

cal and profitable operations. We never have been accused of having 
an undue competitive advantage or of engaging in destruc tive com- 
petitive practices; and, my experience in the contract-carrier industry 
convinces me that the contract carrier who is willing to devote his 
facilities to a single shipper, or to relatively few shippers, under 
long-term contracts has a legitimate place in the transportation in- 
dustry. 

The present definition of a contract carrier is satisfactory to my 
company. If the Congress finds that a redefinition is necessary or de- 
sirable, however, the new definition proposed by the contract carrier 
conference, in my opinion, is the one that should be selected. Such 
definition makes a valid distinction between contract and common 
carriers, and is one which would have practical application now and 
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for the future. The operations of Complete Auto Transit would fall 
clearly within the definition proposed by the conference, and I be- 
lieve 1t would be in the public interest to have a carrier such as Com- 
plete Auto Transit remain as a contract carrier. 

Another objectionable feature of S. 1384 is the requirement to be 
imposed in section 209 (b) of the Interstate Commerce Act that be- 
fore any extension of rights be granted to a contract carrier it must 
be shown that “existing common carriers are unwilling or unable to 
provide the type of service for which a need has been shown.” Al- 
though Complete Auto Transit received its initial operating rights 
as a “grandfather” clause applicant, it has extended its operations 
for General Motors through extension applications of the type con- 
templated by section 209 of the act. It is also possible that in the 
future it would be called upon to further extend its operations for 
General Motors, and, in all probability, would be required to secure 
this authority through an application to extend its rights. There is 
no way that my company nor General Motors can foresee additional 
points at which assembly plants would be located, and which Com- 
plete Auto Transit would be called upon to serve. 

Under the criteria proposed in 8. 1384 to govern extension ap- 
plications it would be difficult, if not impossible, under such cireum- 
stances, for my company to extend a service for General Motors, 
although such an extension might be granted under the existing pro- 
visions of section 209 (b) or the criteria proposed by the contract 
carrier conference. In my opinion, the criteria proposed by the con- 
ference would be a clear guide to the Commission in determiming 
extension applications of contract carriers, and would be a wholly 
equitable way of measuring the conflicting interest of motor carrier 
applicants, the opposing common carriers, and the supporting ship- 
pers in any particular extension application. 

In conclusion, I believe that the Commission should not be em- 
powered under any circumstances to require a carrier to change the 
character of its business to the extent that it would be required to 
serve the general public when it has not been required to do so 
or seen fit to do so under existing regulations. Nor do I feel 
that the Comission should have the power to limit or restrict my 
present permit to service for General Motors; for, although I have 
served this shipper for a number of years in the past, and intend 
to continue to render an exclusive service for them in the future, the 
time might arise when it will be necessary for me to expand my 
services for other shippers. A limitation upon my present authority 
would be depriving me of a valuable property right which hereto- 
fore could be used in any manner consistent with my commodity and 
territorial authorizations. 

For the reasons stated above, I oppose S. 1384 and speak in support 
of the counterproposals of the contract carrier conference. I thank 
the committee for this opportunity to present my views. 

I have heard the testimony of Mr. Todd and I am in agreement 
with his proposal. We operate for General Motors exclusively, have 
for 20 years; we have never added, subtracted, or done anything about 
contracts. We are serving six branches which makes it rather large, 
as of itself, but other companies probably have such an operation 
broken down into several. 
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Now, we admit that our operation is substantially the same in the 
over-the-road operations as the common carriers of automobiles, of 
which there are many. However, the dedication of our service to the 
shipper is where the important distinction is. I can think of nothing 
that we do that he can’t do for himself. 

Now, there is one item I wanted to mention in connection with his 
use of our service. By reason of this consolidation of this six com- 
panies into one, our volume approaches $22 million or $23 million a 
year. That is a question of about 650,000 or 700,000 in the transpor- 
tation tax of 3 percent that is paid when they elect to use a private 
carrier. Now that is quite an item. I feel there is one thing which 
hasn’t been mentioned, which I would like to state, and that is in the 
Commission’s proposal it seems to me that the desires of the shipper 
are lost sight of. He may choose to do business with a contract car- 
rier. If a common carrier interposes and says “I am fit, willing, and 
able,” why, then the shipper has no alternative but do one thing, and 
that is go into private carriage. He may not choose to deal with the 
common carrier, and that item there is left silent, so the desire of the 
shipper in the choice of carriers seems to have been forgotten. I be- 
lieve that concludes my comments, Mr. Chairman. 

Senator Lauscur. Now, your testimony applies primarily to S. 
1384 ? 

Mr. Rice. Yes, sir. 

Senator Lauscue. Do I understand that you subscribe to the pro- 
posed amendment that was suggested this morning by Mr. Todd? 

Mr. Rice. I do, sir. 

Senator Lauscnue. Are you familiar with the expression made by 
Mr. Clarke concerning what part of that proposed amendment was 
acceptable to Mr. Clarke and what he wanted added to it to make it 
wholly acceptable? 

Mr. Rice. You are talking with reference to the common carrier 
reference+ I was not present at Mr. Clarke’s testimony. 

Senator Lauscue. He accepts Mr. Todd’s proposal almost in its en- 
tirety, but he wants added this language: 

“Provided, however, That such primary business enterprise may not be a busi- 
ness of transportation, nor the purchase, transportation, and sale of property 
for the purpose of fostering a highway transportation business’ — 

am I correct on that? 

Mr. Rice. That is on the other bill ? 

Senator Lauscue. S. 1769. 

Mr. Rice. Yes. 

Senator Lauscue. You are not giving testimony on S. 1769? 

Mr. Rice. No. There is a provision in there that the service will 
not be provided by common carrier, and that Mr. Clarke did nothing 
about. However, further on there is the matter of the issuance of a 
permit and a common carrier being fit, willing, and able. That he 
agreed to take out. However, I make the point if it is in the first 
place you never will get to the second. You can’t become a carrier 
under the definition, so it should come out in both places, and I think 
Mr. Todd so testified. 

Senator Lauscue. I think he testified that S. 1384 would further 
provide that additional permits may be issued only upon showing that 
existing common carriers are unwilling or unable to render the re- 
quired type of service, 
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I wish to state at this point that because of the very difficult burden of proof 
that would be imposed on applicants by the last mentioned provision, the Com- 
mission, upon further consideration, voted to withdraw its recommendation to 
amend section 209 (b) in this respect. We, therefore, recommend that the bill 
be amended by changing lines 9 through 15, on page 3 to read— 

Now, your opposition to this proposal is that while he agrees to 
rectify the language in section 2, part II, he doesn’t do so in the defi- 
nition ¢ 

Mr. Rice. That is right, and you will never reach part II because 
you wouldn’t be a carrier under the definition. 

Senator Lauscue. I see. All right. Thank you very much. 

Mr. Rice. So it should be out in both places. Thank you. 

Senator Lauscug. Thank you, 

Mr. MacPuerson. Mr. Chairman, I have no prepared testimony. 
The remarks which will be made will be brief and to the point and I 
will try to speak distinctly so the gentleman can take it. 

Senator Lauscne. Thank you very much. 

Mr. MacPuerson. My name is L. M. MacPherson, I am director of 
traffic for the American Seating Co., Grand Rapids, Mich., manu- 
facturer of public seating, including school seats and desks, theater 
chairs, folding chairs, church pews, and transportation seating. 


STATEMENT OF L. M. MacPHERSON, DIRECTOR OF TRAFFIC OF 
THE AMERICAN SEATING CO. 


Mr. MacPuerson. We operate a plant in Grand Rapids, Mich., 
Lowville, N. Y., and one in Quebec, We have branches and distribu- 
tors all over the country. We operate a private carrier for the rea- 
sons that a common carrier is not able to meet the requirements for 
transportation for our needs. All of our products are shipped 
knocked down or taken apart. They must be delivered to a building 
and installed to meet the customer requirements. 

Therefore, we have some unusual requirements for delivery, and 
after many years of using common carrier motor service and rail serv- 
ice, we were compelled to go into the transportation ourselves. That 
trucking business has grown from 1 piece of equipment to 9 tractors 
and trailers. 

It is our belief that this recommendation of the Interstate Com- 
merce Commission would impose a hardship on our business. We 
would not like to see anything in the law which would disturb the 
primary business test which has been used for many years, and has 
been affirmed on many occasions by the courts. It should be allowed 
to stand, we believe. 

The rail carriers and motor carriers, common and contract, have 
waged an incessant battle to disturb that definition, and therefore it 
is our opinion that the shippers should take their stand and oppose it, 
because a legitimate private carrier operation would be seriously 
interferred with. That is my reason for appearing here today. 

We have no objection to observing the labor and safety regulations 
which we adhere to rigidly and strictly, and we feel that is as far as 
the Commission regulation should be extended. 

Now, if any of the Senators have questions, I would be very glad to 
answer them. 

Senator Lauscne. Do you have any questions you want to ask? 

92433—57——28 
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Mr. Barton. No, sir. 

Senator Lauscug. There are no questions. 

Mr. MacPuerson. I would also like to add I am appearing in op- 
position to senate 1690, which would require registration of the private 
carrier. We feel there is no need for that. 

Mr. Barton. You mean 1490? 

Mr. MacPuerson. Yes. That is just one more hardship to be im- 
posed on the private carriers. 

Senator Lauscur. May I ask one question: One of the subterfuges 
most commonly used in this connection is the buy-and-sell method of 
operation whereby bills of sale and invoices, and so forth, are issued 
to make it appear that the commodities being transported are those of 
the vehicle owner. The real business of persons engaged in this type 
of buy-and-sell activity is, in fact, transportation, and the movement or 
carriage of property performed by them is not in the furtherance of 
any primary or bona fide business enterprise than that of transporta- 
tion. Now, then, what is your judgment concerning the ability of the 
Interstate Commerce Commission to cope with this practice that has 
caused them so much annoyance, unless this law is amended ? 

Mr. MacPuerson. Mr. Chairman, we are unalterably opposed to this 
buy-and-sell arrangement, and the private carrier conference has pro- 
posed an amendment which we feel would take care of that. 

On the other hand, I feel that the Commission at the present time has 
sufficient authority and policing power, but they don’t use it, and it 
could be used, and I think it would stop a great deal of that. That is 
not legitimate private carrier operation. 

Senator Lauscue. But you feel that under the present law they can 
cope with the problem without any amendment ? 

Mr. MacPuerson. I do, if they would go after it. Look what they 
have done with safety in the last few weeks and months. They have 
made great strides. 

Senator Lauscue. All right, thank you very much. 

Mr. MacPuerson. Thank you very much, Senator. 

Mr. Barton. Mr. Chairman, the next two witnesses, Mr. Allen and 
Mr. Ott, are unable to be here, and I understand Mr. Dorr, of the 
National Industrial Traffic League, wishes to make a statement. 

Mr. Dorr. My name is Lester J. Dorr, secretary of the National In- 
dustrial Traffic League, and I have already submitted to Mr. Barton 
copies of Mr. Allen’s prepared statement on S. 1677, 1461, and 1384. 

May I request that they be submitted for the record just as if Mr. 
Allen were here to present them? I think they are self-explanatory. 

Senator Lauscue. The statements of Mr. John C. Allen and Mr. 
William H. Ott, will be transcribed into the record as if fully read 
by them in person before this committee. 


STATEMENT OF JOHN C. ALLEN, CHAIRMAN OF THE LEGISLATIVE 
COMMITTEE OF THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Mr. Auten. My name is John C. Allen. I am chairman of the leg- 
islative committee of the National Industrial Traffic League whose of- 
fice is at 711 14th Street, NW., Washington, D. C. I appear here to 
express the position of the league with respect to the provisions of S. 


1677, S. 1461, and S. 1384. 
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The National Iudustrial Traffic League is a national organization 
of those directly and individually engaged in the shipment and receipt 
of commorlities; its membership also includes chambers of commerce, 
boards of teade, and similar commercial organizations whose members 
likewise have a substantial and continuing interest in traffic and trans- 
portation mutters. 

The league represents and expressess the interests of those who ac- 
tually ship and receive freight—the payers of transportation charges. 
It has no carrier membership. The membership is drawn from all 
parts of the United States and includes practically every line of in- 
dustrial and commercial activity. Members make use of all of the dif- 
ferent types of transportation—railroad, motor carrier, water line, and 
freight forwarder—and have a direct interest in the continued opera- 
tion and well-being of these types of transportation. 

S. 1677, private carrier definition: It is my understanding that S. 
1677 was introduced at the request of the Interstate Commerce Com- 
mission to place in the law the Commission’s legislative recommen- 
dation No. 4 as contained in its 70th annual report. Recommenda- 
tion No. 4 reads as follows: 


4. We recommend that part II of the act be amended so as to make clear that 
all for-hire motor carrier transportation, whatever its form, other than that 
specifically exempted, be made subject to regulation. 

S. 1677 would amend paragraph 17 of section 203 (a) of the Inter- 
state Commerce Act, as amended (49 U.S. C. 303 (a) 17)), bv chang- 


ing the period at the end thereof to a colon and adding the following 
proviso: 


Provided, however, That any such person who purchases, transports, and sells 
property for the purpose of fostering a highway transportation business is en- 
gaging in a public transpertation service and shall, nevertheless, be included 
within the terms “common carrier by motor vehicle” or “contract carrier by motor 
vehicle.” 

The Commission, in its justification for the proposed legislation, 
states : 

One of the problems of most serious concern to the Commission is its admin- 
istration of the Interstate Commerce Act is the growing practice of persons 
engaging in for-hire transportation of property by motor vehicle under the guise 
of private carriage for the purpose of evading economic regulation to which 
common and contract carriers are subject; private carriers being subject only to 
the Commission’s hours of service and safety regulations. 

Therefore, the Commission urges that section 203 (a) (17) be 
amended so as to spell out more clearly that anyone who purchases, 
transports, and sells property for the purpose of fostering a highway 
transportation business is engaging in a public transportation service 
and shall be deemed to be a common or contract carrier by motor 
vehicle. 

Ihe league is opposed to the provision of this bill as being entirely 
unnecessary to accomplish the desired results, and as being objec- 
tionable from the standpoint of the possible effect on private carriage. 
Transportation which will qualify today as lawful private trans- 
portation under the present definition, will also qualify as lawful 
transportation under the proposed definition. The new provision will 
not make unlawful as private transportation any transportation which 
is today lawful under the present definition, Under the Commission’s 
interpretation of the present definition, if the transportation is under- 
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taken within the terms of the proposed proviso, such transportation is 
not bona fide private; it is mere subterfuge and is subject to the 
law’s requirements with respect to for-hire carriers. 

The Commission states that— 
in most instances it is difficult, if not impossible, for the Commission to deter- 
mine whether such transportation is a bona fide merchandising venture or is 
a subterfuge intended to provide transportation for-hire without the required 
certificate or permit, and without payment of the transportation tax. 

The Commission’s proposed amendment will in no way help the 
Commission to determine this fact. Whether a particular movement 
is a bona fide merchandising venture or a subterfuge must be deter- 
mined from the facts and circumstances surrounding each case. 

The Commission has already stated that “buy and sell” methods 
of operation do not in the Commission’s opinion constitute private 
carriage as defined by it and the courts in the Lenoir Chair case 
(Brooks Transportation Co. v. United States, 340 U.S. 925). There- 
fore, if the facts in a particular situation show that the transportation 
is not a bona fide merchandising venture but is a subterfuge in which 
transportation is the real business the operation is unlawful under 
the holding in the Lenoir Chair case. 

Under the so-called primary business test, adopted by the Commis- 
sion in passing upon the status of carrier operations, and approved 
by the courts, “buy and sell” operations are illegal now. The addition 
of the proviso cannot make them more illegal. The primary business 
test as presently used by the Commission to determine whether or not 
the transportation is incidental to another business or primarily 
transportation business is and should continue to be the true test. 

The league does not contend that the added phrase would super- 
sede the primary business test but does fear that in the administration 
of that added language, simply because it is added language, it would 
be used to modify the primary business test. It has been argued that 
the primary business test does not prevent the transpor tation of prop- 
erty, “for the purpose of fostering a highway transportation business.” 
This is not correct. An interest acquired specifically and solely for the 
purpose of fostering a highway transportation business does not today 
support private carrier status—it does not bring the transportation 
within the scope of the primary business test. The question must be 
determined by the facts in each case. No change in language is 
required. 

There is another point of primary importance to private carriers— 
the present definition has been the subject of numerous cases before 
the Commission and of appeals of those decisions in the courts. Its 
meaning is definite and is well understood. As interpreted by the 
Commission and the courts it provides a reasonable and work able line 
of demarcation between for-hire carriage on the one hand and private 
carriage on the other. It providesa line of demarcation which is under- 
standable and capable of day-to-day application not only by a lawyer 
but by anyone engaged in ordinary business pursuits—are you in the 
transportation business, or are you in some other business to which 
the transportation performed i is just a related incident. If the defini- 
tion is changed, regardless of the intent behind the change, it will 
again be the subject of litigation and of uncertainty as to its exact 
meaning. 
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The mere fact of the change itself will be advanced as evidence of 
an intent to change the scope of the definition, despite the fact that 
the Commission states : 

It is not intended that the proposal should in any way interfere with legiti- 
mate private carriage. 

The league respectfully submits that there is nothing wrong with 
the present. definition—that the defect, if any, is a lack of adequate 
enforcement, adequate pens and with such more adequate enforce- 


ment and policing the league has no disagreement. The league urges 
that S. 1677 be not approved. 


8. 1461—REVOCATION OF MOTOR CARRIER CERTIFICATES 


S. 1461 was introduced at the request of the Interstate Commerce 
Commission to carry out its legislative recommendation No. 13 as 
shown on page 167 of the Commission’s 70th Annual Report—the 
recommendation reading as follows: 


We recommend that section 212 (a) be amended in the following respects: 
(1) To make motor carrier operating authorities subject to suspension, change, 
or revocation for willful failure to comply with any rule or regulation law- 
fully promulgated by the Commission; (2) to make the revocation procedure 
therein prescribed conform to the procedure provided in section 410 (f) of the 
act by eliminating the term “willfully” in the first proviso; and (3) to provide 
that the Commission may, upon reasonable notice, suspend motor carrier operat- 
ing authorities for failure to comply with insurance regulations issued by it 
pursuant to section 215 thereof. 


The first proviso of section 212 of the act states that the Commission 
cannot revoke a certificate, permit, or license unless the holder thereof 
willfully fails to comply within a reasonable time (not less than 30 
days) with the lawful order of the Commission. Because of this 
limitation and the necessity of a second proceeding in which the Com- 
mission must prove that the carrier has willfully violated the first 
order, the proceedings become unduly cumbersome, time consuming, 
and ineffective. 

Persistent and repeated failures by common motor carriers to carry 
out their common carrier obligation, failure to furnish equipment, se- 
lection of commodities and selection of size of shipment, service to 
certain points and refusal of service to others—all have been sore spots 
with the league membership for years. In the interest of the sede. 
motor carriers as well as other carriers should be required to furnish 
full and complete common carrier service to the public as called for 
by their certificates or permits and any willful failure on the part of a 
carrier to live up to these obligations should be a cause for revocation 
of such certificate or permit. 

The league in March of 1952 in considering the problems confront- 
ing the Commission in revocation proceedings adopted the following 
recommendation that— 

The provisions of section 212 (a) be amended by striking all of the first proviso 
thereof thereby providing a procedure under which the Interstate Commerce 
Commission may within a reasonable time revoke a motor carrier certificate or 
permit for willful failure to comply with any provisions of the act or with any 


lawful order, rule, or regulation of the Commission promulgated thereunder or 
with any term, condition, or limitation of such certificate, permit, or license. 
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Although S. 1461 does not go as far in amending section 212 (a) as 
the nOEONE recommendation proposes, it is a step in the right direc- 
tion and the league urges its adoption. 


8S. 1384—DEFINITION OF “CONTRACT CARRIER” 


S. 1384 proposes to revise the definition of “contract carrier by motor 
vehicle” as set forth in section 203 (a) (15) of the Interstate Commerce 
Act as recommended by the Interstate Commerce Commission in rec- 
ommendation No. 6 of its 70th annual report. The purpose of the 

Sommission is to state clearly— 
the nature of the services which may be performed by such carriers and to pro- 
vide that such services may be performed under continuing contracts for only 
one person or a limited number of persons— 

and if such a new definition is adopted by the Congress, to authorize 
the Commission to certificate as common carriers those former con- 
tract carriers whose status is changed thereby. 

The Commission would also seek amendment of section 209 (b) so as 
to limit contract carriers to serving but one or a selected number of 
persons, and issue permits to such contract carriers— 
only upon a showing that existing common carriers are unwilling or unable 
toprovide the type of service for which a need has been shown. 

Plainly, the Commission by this request for legislation is attempting 
to protect common carriers against contract carriers. If common 
carriers needed such protection, the league would urge the adoption of 
S. 1384, but such is not the case. We think the Commission is losing 
sight of the very purpose for which contract carriers were recognized 
under the law; that is, the type of service such carriers render ship- 
pers, for which there is no feasible private operation and which could 
not or would not ordinarily be undertaken by common carriers. 

Contract carriers by motor vehicle perform an essential transporta- 
tion function. Without assuming the role of common carrier, without 
undertaking the obligations of public service, a contract carrier fits its 
operations into the transportation needs of one or of a dozen busi- 
nesses, and provides efficient and economical transportation. It sup- 
plies a specialized service to the shipper at a saving over private car- 
riage and with individual attention that common carriers by the very 
nature of their operations cannot provide. 

To alter this established system by converting contract carriers into 
common carriers with the attendant public responsibilities that follow 
is to perform a disservice to American shippers. While this bill will 
not, of course, abolish contract carriage by motor vehicle, it will, it 
seems to us, give the Commission such broad authority to limit this 
type of service that those presently operating under contracts will be 
hesitant to extend their services, fearing the displeasure of the Com- 
mission. : 

We stated that the Commission is protecting common carriers. 
We do not disagree with the Commission in so doing, but we would 
respectfully advise the Commission, and this committee, that legisla- 
tion of this character not only protects common carriers, it coddles 
them. The result is that not only contract carriers will suffer, but that 
shippers, who demand the best service they can afford in the movement 
of their goods, will be penalized. Imagine, if you can, what kind of 
service we would get from common carriers if there were no contract 
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carriers. Because this appears to be the end result of such legislation 
as S. 1384, the National Industrial Traffic League opposes its enact- 
ment. 


STATEMENT OF WILLIAM H. OTT, GENERAL TRAFFIC MANAGER, 
KRAFT FOODS CO. 


Mr. Orr. My name is William H. Ott. I am employed as general 
pr manager by Kraft Foods Co. whose principal office is in Chicago, 

Kraft Foods Co. is engaged in the business of purchasing, manufac- 
turing, distributing, and selling various food products throughout the 
United States. The principal commodity groups handled are dairy 
products and the products of edible eaetsdde oils. 

In the course of its business, Kraft operates a number of property 
carrying motor vehicles in a variety of services, handling milk from 
farms and between receiving and production points, bringing in raw 
materials and supplies to plants and moving outbound finished prod- 
ucts, and making distribution from sales branches to the retail and in- 
stitutional trade. All of this truck operation is closely tied in with 
and ee as an incident to the primary business of Kraft, the 
merchandising of food products. 

Present section 203 (a) (17) of the Interstate Commerce Act is the 

definition of “private carrier of property by motor vehicle.” §S. 1677, 
a bill sponsored by the Interstate Commerce Commission, would add 
at the end of that paragraph a proviso reading : 
Provided, however, That any such person who purchases, transports, and sells 
property for the purpose of fostering a highway transportation business is en- 
gaging in a public transportation service and shall, nevertheless, be included 
within the terms “common carrier by motor vehicle” or “contract carrier by 
motor vehicle.” 

I strongly oppose this addition for two basic reasons: First, that 
this particular change is needed to cope with any problem of illegal 
for-hire operation; second, that the change suggested bears the possi- 
bilities of substantial damage to legitimate private truck operation. 

As a preliminary to further development of those two objections a 
brief résumé of the development of the distinction between private 
and for-hire motor operation is required. In the course of its adminis- 
tration of the provisions of the act affecting private motor carriers, the 
Commission heard and decided 2 cases, the so-called Schenley and 
Lenoir Chair cases, in which there was involved the private or for-hire 
status of these 2 operators; the particular operations concerned were 
held to be bona fide private operations. 

The cases went to the lower courts and to the United States Supreme 
Court, the Brooks Transportation case, where the Commission was up- 
held and validity of the “primary business test” was finally established. 

The Commission has applied the principle of that decision in a num- 
ber of later cases as a commonsense line of demarcation between private 
and for-hire carriage, one readily understandable by a businessman or 
truck operator as well as by a lawyer—in short, is the transportation 
performed a bona fide incident to the conduct of a business other than 
that of transportation? Ifthe answer is “yes,” the operation is private 
carriage. If “no,” it is for-hire carriage and subject to economic regu- 
lation as such. 
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As stated above, I oppose the bill on the ground that the change is 
unnecessary. I have read carefully the “justification” presented to 
Congress by the Commission in connection with this bill to implement 
its legislative recommendation No. 4 and I do not believe that justifi- 
cation presents any factual situation to support the change sought. 
May I call the committee’s attention to particular portions of that 
justification : 


One of the problems of most serious concern to the Commission in its adminis- 
tration of the Interstate Commerce Act is the growing practice of persons engaging 
in for-hire transportation of property by motor vehicle under the guise of private 
carriage for the purpose of evading economic regulation to which common and 
contract carriers are subject, private carriers being subject only to the Commis- 
sion’s hours of service and safety regulations. 


While I do not know the importance tonnagewise of the claimed 
illegal operation, the Commission, of course, is justified in its concern as 
to any illegal operation, particularly if it be one which, though at 
present inconsequential, is likely to grow. I concur in that concern. 

The next paragraph is of more importance: 


One of the subterfuges most commonly used in this connection is the “buy-and- 
sell” method of operation whereby bills of sale, invoices, etc., are issued to make 
it appear that the commodities being transported are those of the vehicle owner. 
This practice does not, in the Commission’s opinion, constitute private carriage 
as defined by the courts in the Lenoir Chair case (Brooks Transportation Co. v. 
United States, 340 U. S. 925), in which the “primary business” test was applied, 
i. e., whether the primary business of the transporter is transportation or some 
other business activity to which transportation is merely incidental. On the con- 
trary, the real business of persons engaged in this type of buy-and-sell activity is, 
in fact, transportation, and the movement or carriage of property performed by 
them is not in the furtherance of any primary or bona fide business enterprise 
other than transportation. 


The principle of the Schenley-Lenoir-Brooks case (the “primary 
business” test) does not make title to goods transported an exclusive 
test of private operation. The presence or absence of title may be an 
element to consider, but in any particular case the Commission must 
and would continue to determine, on the overall facts, whether the 
operation is for-hire or private. The issuance of fraudulent trans- 
portation or sale documents may obscure some of these facts but can- 
not change the final decision. 

The following two paragraphs get to the heart of the matter: 


There are a number of truckowners engaged in such so-called merchandising 
exclusively, transporting, sometimes in both directions, commodities which they 
have purchased for sale at destinations. Generally, the “sale” price of the mer- 
chandise is the cost at origin plus an amount equal to or slightly less than the 
transportation charges of authorized for-hire carriers, either rail or motor. In 
most instances it is difficult, if not impossible, for the Commission to determine 
whether such transportation is a bona fide merchandising venture or is a sub- 
terfuge intended to provide transportation for hire without the required certifi- 
eate or permit, and without payment of the transportation tax. 

In addition, amnufacturers and mercantile establishments, which deliver in 
their own trucks articles which which they manufacture or sell, are increasingly 
purchasing merchandise at or near their point of delivery and transporting such 
article te places near their own terminal for sale to others, such transportation 
being performed only for the purpose of receiving compensation for the other- 
wise empty return of their trucks. Sometimes the purchase and sale is a bona 
fide merchandising venture. In other cases, arrangements are made with the con- 
signee of such merchandise for the “buy-and-sell” arrangement in order that 
the consignee may receive transportation at a reduced cost. 


In both of these paragraphs the Commission deals with what have 
come to be called ey aad nell activities, in the first paragraph by 
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what may be called itinerant merchants, in the second paragraph by 
otherwise bona fide private operators. Note the Commission’s lan- 
guage : “in most instances it is difficult, if not impossible, for the Com- 
mission to determine whether such transportation is a bona fide 
merchandising venture or is a subterfuge” and “sometimes the pur- 
chase and sale is a bona fide merchandising venture.” 

Under the present law, despite the claim of difficulty, the Commis- 
sion must make just that determination. If the transportation is in 
the course of a bona fide merchandising venture—in other words, if 
it comes within the protection of the “primary business test”—it is 
legal ; otherwise it is a violation of the law. 

Under the proposed bill it would still have to make exactly that 
same determination. The facts would remain the same and the legal 
criteria would remain the same. If the transportation is part of a 
bona fide merchandising venture, within the “primary business test,” 
the transportation is private. If the transportation is for “the pur- 
pose of fostering a highway transportation business,” it is illegal. The 
proposed language would not change the Commission’s difficulty, duty, 
or standards one iota. 

The last paragraph which I will quote from the Commission’s jus- 
tification reads as follows: 


As a result of these practices, a large amount of freight which would otherwise 
move by rail or authorized motor carriers is being transported by motor vehicle 
over long distances under “buy-and-sell” arrangements. Where this so-called 
private carriage is a subterfuge for engaging in public transportation, it con- 
stitutes a growing menace to shippers and carriers alike. It is injurious to 
sound public transportation, and promotes discrimination between shippers and 
threatens existing rate structures. It was to curb such practices that part II 
of the Interstate Commerce Act was enacted. 

This paragraph represents a contradiction within its own terms. It 
mentions a large amount of freight moving by motor vehicle under 
“buy-and-sell” arrangements, and continues, “where this so-called 
private carriage is a subterfuge it constitutes a growing menace.” If 
the transportation is “buy and sell” as the Commission uses the term— 
outside the protection of the “primary business test”—it is illegal to- 
day and should be prosecuted. To the best of my knowledge no sub- 
stantial or joputgliie private carrier contends otherwise. But to de- 
clare that operation twice illegal will accomplish nothing. It will re- 
move no burden from the Commission in determining in multitudinous 
individual instances whether a particular transportation is a bona fide 
incident to a primary business or is the attempted evasion of regula- 
tion or for-hire carriage. On this basis the suggested addition is un- 
justified—it adds nothing to the act. 

My second reason for opposing the bill is the possibility of it en- 
dangering the status of legitimate private truck operation. I have 
mentioned briefly above the Commission and court cases under which 
the present basis of distinction between private and for-hire trans- 
portation has been determined. : 

These were bitterly contested cases. The position of the hire car- 
riers therein, rail and motor, had it been sustained by the courts, 
would have eliminated most of what is now interstate private trans- 
portation by motor vehicle. If S. 1677 or any comparable change is 
enacted, the whole matter will be relitigated before the Commission 
and before the courts. 
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The contention will be made that Congress must have intended some 
change in the present standards determining the dividing line between 
rivate and for-hire, otherwise no bill would have been passed. I 
lieve I know from experience what the for-hire carrier position will 
be—as radical a curtailment of private truck operation as is possible 
to.achieve. I simply do not know what the end result would be, and I 
do not wish to run the risk involved if I can avoid it. 

In my opinion the situation of which the Commission complains is 
one to be corrected entirely by policing and enforcement. Enforce- 
ment probably will be difficult, with or without the change proposed, 
but the present situation could be much improved upon. The change 
will in no way facilitate enforcement, for it adds no new standard of 
illegality—makes nothing illegal which is not already Pee by 
the law as interpreted by the Commission and upheld by the courts. 
The change will inevitably bring about relitigation of a subject already 
once fully litigated. 

The result of that litigation has been a reasonable one, are satisfac- 
tory to bona fide private truck operators. They should not be put to 
the same risk again without compelling reason for that action being 
taken. 

I urge that the committee disapprove S. 1677. 

(A letter and attachment subsequently received by the subcom- 
mittee is as follows:) 


NATIONAL Live Strock PRopUCERS ASSOCIATION, 
Chicago 2, Ill... May 7, 1957. 
Hon. GreorGeE A. SMATHERS, 
Chairman of Surface Transportation Subcommittee, 
Senate Office Building, Washington, D.C. 

My Dear Senator: This association is opposed to the proposed amendment of 
the definition of a private carrier of the Interstate Commerce Act that reads as 
follows: 

Sec. 203 (c). Except as provided in section 202 (c), section 203 (b), in 
the exception in section 203 (a) (14), and in the second proviso of section 206 
(a) (1), no person shall engage in any transportation business for compensa- 
tion, by motor vehicle, in interstate or foreign commerce unless there is in force 
with respect to such person a certificate or a permit issued by the Commission 
authorizing such transportation, nor shall any person in any other commercial 
enterprise transport property by motor vehicle in interstate or foreign commerce 
unless such transportation is solely within the scope and in furtherance of a 
primary business enterprise (other than transportation) of such person.” 

The National Live Stock Producers Association is a cooperative association 
and represents approximately 555,500 livestock growers and feeders in the 
livestock producing areas of the country and that it is primarily composed of 22 
cooperative livestock associations that are engaged in selling and buying livestock 
on over 86 livestock markets throughout the United States. 

This association is opposed to the amendment above referred to and reasons 
for our position are stated briefly in a copy of a letter addressed to Rudy Waehner, 
chairman of the user panel of the T. A. A., of which I am a member. 

Since I will be unable to appear before your committee to voice opposition to 
this bill, I have authorized Mr. William Ott to introduce for the record, with 
your permission, the letter above mentioned. 

Respectfully yours, 
Lee J. QuasEy, Commerce Counsel. 


NATIONAL Live Stock Propucers ASSOCIATION, 
Chicago 2, Ill., May 1, 1957. 
Mr. Rupy C. WAEHNER, 
Transportation Association of America, 
1001 Connecticut Avenue NW, Washington, D. C. 
Dear Rupy: I regret the unavoidable delay in responding in the matter of the 
proposed amendment of section 203-B of the Motor Carrier Act. Enclosed is my 
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ballot marked as disapproving the recommendation of the panel members who at- 
tended the March 26 meeting of the user panel. Briefly stated, my reasons for 
disapproval are as follows: 

I believe the primary business test principle is sound and should prove a help- 
ful guide in future action by the Commission. However, I believe the problem 
involves much more than the mere attempt to incorporate “the primary business 
test doctrine” enunciated by the Court. 

It may be said that as a matter of expediency, it would be desirable to trans- 
late, so to speak, the decree of the Court on this point into statutory language. 
However, the determination of the meaning of an amendment as proposed would 
necessarily take time for administrative action by the Commission and in ail 
probability for review by the courts. All of this would involve much expenditure 
of time, money, and unavoidable inconvenience and without any assurance of 
any further progress than that achieved thus far. 

For these reasons an attempt to transpose a principle enunciated by the Court 
into language of a statute calls for the exercise of statesmanlike caution. Fur- 
thermore, proper caution is particularly important here because fundamental 
private rights are involved. In my opinion, the language of the proposal partakes 
too much of another doctrine, a doctrine that is quite incompatible with the 
philosophy of our form of government, namely, because it tends to a presumption 
of guilt unless proven innocent. 

Therefore, I believe that the present definition of a private carrier in part 2 
of the act, buttressed by the primary business test principle recently laid down 
by the Court, gives the Commission adequate authority for proper action in future 
cases and no further restrictions or limitations should be imposed on private 
carriage unless and until longer experience clearly indicates a need to do so. 
Frankly, I believe more constructive progress can be made by more administra- 
tive action rather than more law. 

Sincerely, 


Lee J. Quasey, Commerce Counsel. 


Senator Lauscue. Now our next witness is Mr. James Pinkney. 
Mr. Pinkney. 


STATEMENT OF JAMES F. PINKNEY, GENERAL COUNSEL, AMERI- 
CAN TRUCKING ASSOCIATIONS, INC. 


Mr. Pryxney. Mr. Chairman, my name is James F. Pinkney. I 
am general counsel for the American Trucking Associations, Wash- 
ington, D. C., an association representing the trucking industry of 
the United States. Its members include all of the State trucking asso- 
ciations and that of the District of Columbia. All types of motor car- 
riers of property are members of those State associations. 

We present our views on S. 1720, S. 1458, S. 1460, and S. 1461. 
The association as such takes no position on the other bills under con- 
sideration. However, some of our conferences representing the dif- 
ferent types of motor carriage have appeared on the other bills, on 
which there is not unanimity of opinion within the industry. 

With respect to S. 1720, the proposal to amend the act as to the regis- 
tration of State certificates, the A. T. A. official position is to favor the 

roposal to eliminate the granting of interstate motor carrier operat- 
ing authority through the registration of State certificates of public 
convenience and necessity. Now, we favor S. 1720, and the American 
Trucking Associations is on record as favoring the repeal! of section 
206. I accordingly informed Chairman Clarke and he informed the 
committee the other day that there is no opposition to this bill. How- 
ever, within the past 24 hours serious concern has been expressed by 
some motor carriers to one feature of the bill, that which authorizes 
issuance of a regular certificate of public convenience and necessity, to 
cover presently registered intrastate certificates. 
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May I respectfully request that the record be held open on that 
matter for a week or 10 days to permit the filing of a supplemental 
statement or statements on this feature of S.1720% I donc* necessarily 
anticipate that A. T. A. will follow it, but possibly these common car- 
riers may wish to do so. 

Senator Lauscue. The custom is to keep the record open for at least 
a week after the hearings are concluded, and I assume that you will 
be able to get that opposition filed, and if you do not, contact the chair- 
man here and ask him; that is, Senator Smathers. 

Mr. Pinkney. Very well, sir. I am not certain that opposition will 
be expressed, and I should like to state further to the committee that 
before presenting our views, we will confer with the Interstate Com- 
merce Commission on this point so that their views may be obtained 
at the same time, if they should differ. 

Mr. Barton. Pardon me, Mr. Pinkney, the wording you refer to is— 


The Commission shall issue a certificate without requiring further proof of 
public convenience and necessity— 


and so on? 

Mr. Prnxney. The problem arises because of the issuance of the 
grandfather certificate in the case of presently registered State:certifi- 
cates. There is, of course, no objection to removing the authorization 
for the registration of State certificates in the future, which is the 
principal purpose of the bill, sir, and I feel certain that the views ex- 
pressed would not include anything that would deprive operators pres- 
ently operating under registered certificates of their right to continue 
to do sir, sir. 

Senator Lauscue. The opposition to this language would be be- 
cause it makes practically automatic and mandatory the issuance of 
the certificate ? 

Mr. Prnxney. No, sir, I am not prepared to argue the position, 
but I understand the position to be this: If a certificate of public 
convenience and necessity is issued by the Commission to cover what 
is now physically intrastate operation, it can then be acquired by an 
operator who has a physically interstate operation and set up new 
systems, new competitive systems of transportation which now cannot 
exist under the registration provisions, sir. I think that is the 
troublesome point in connection with the matter. 

Senator Lauscue. All right, proceed, 

Mr. Prnxnery. On S. 1458, we oppose this proposal which is to give 
the ICC power to issue term certificates (other than temporary au- 
thority certificates). It would create the same problem that you have 
been having to correct in the case of so-called temporary certificates 
in the air carrier field. 

We believe that the issuance of term certificates will create unstable 
and uneconomic conditions in the industry and be contrary to the 
public interest. 

If a carrier’s operating authority is limited as to duration, it will 
greately aggravate the already serious problem of motor carrier fi- 
nancing; will make it difficult for a carrier whose operating authority 
is so limited to obtain new business or hold business which is does 
obtain and to staff its operation; and it will lead to costly proceedings 
to obtain a new certificate upon the termination of the old one, par- 
ticularly if the carrier’s operation has been successful and its competi- 
tors seek to prevent it from continuing in business. 
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This appears to be an attempt by the ICC to obtain an easy means 
of revoking a motor carrier’s certificate and an extraordinary method 
of enforcement. The Commission admits this in its justification for 
this measure when it says of this recommendation, 

The issuance of such limited term certificates enables the Commission to re- 
view a carrier’s safety record when and if renewal of operating authority is 
sought. 

As I have:mentioned, a similar situation has been in effect in the 
case of limited duration certificates in the air carrier field. Many of 
the so-called feeder airlines were given limited term certificates and 
found themselves in almost impossible situations—for reasons men- 
tioned in the second paragraph above. We understand the Congress 
has largely corrected this situation and we trust will not be anxious 
to create a similar one in the motor carrier field.- 

Now, Chairman Clarke said of this proposal that it could create 
the same problems as occurred in the air field, but that in his field it 
would not. He supported this statement by stating that the motor 
carrier was not faced with the same financial problem as larger sums 
are needed by the air carriers. Now, this ignores the fact that to the 
small motor carrier the lesser sum might be just as important to him 
as the larger sum is to the air carrier. 

The ICC also points to situations where the need for service may be 
for only a limited period. First let me say that we know of few if any 
instances where difficulty has been experienced under the present Jaw 
in situations of this kind. The power to issue temporary authority 
has usually proven to be adequate and the clear-cut authority which is 
sought in S. 1460 to extend temporary authority beyond 1&0 aays 
(which we favor) would further insure that such certificates could 
cover most situations where a requirement for service is to be limited 
to a specific and definite period. Ii not, we believe the present pro- 
Visions permit the granting of limited certificates in those cases where 
the record clearly shows that the movement is to be of limited dura- 
tion, as for example where the movement is of building and construc- 
tion materials to a dam site and the need therefor will terminate upon 
the completion of the dam. 

Finally, may we point out that there has been considerable com- 
plaint and concern expressed by congressional committees and by In- 
terstate Commerce Commissioners about the restrictive nature of cer- 
tificates issued to motor carriers. The effect of this proposal would 
be further to restrict and fragmentize the transportation service that 
can be rendered by motor carriers. 

Now with respect to S. 1460, sir, for reasons given by the Interstate 
Commerce Commission, we favor this proposal to authorize the Inter- 
state Commerce Commission to extend temporary authority beyond 
180 days subject to proper safeguards against situations such I have 
just discussed in connection with S. 1458, 

We have been concerned from time to time by the issuance of tem- 
porary authority in the first instance, particularly to permit the opera- 
tion of trucks by railroads, but we recognize that serious difficulties 
would arise if properly issued temporary authorities had to be can- 
celed in those cases in which the ICC finds it impossible properly to 
act on the corresponding application for permanent authority within 
a 180-day period. This would be particularly damaging in consolida- 
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tion, merger, and purchase cases because of the near impossibility of 
restoring the merged or purchased operation to the control of its for- 
mer operators. 

One witness has testified in opposition to this bill, Mr. Hayes, of the 
railroads, and it seems to me that the burden of his testimony 
amounted to a complaint against the issuance in many cases of tem- 
aot authority in the first instance, and that is not here in issue. 

What is here in issue is once temporary authority having been issued, 
as to whether or not the Commission might continue that until it might 
properly decide the application for a permanent authority. 

I share the gentleman’s concern about some of the actions of the 
Commission in granting temporary authority in the first instance. 
From the motor carrier side, we have been particularly concerned 
about the grant of such authority to railroads to operate trucklines, 
but as I have stated, that is not here in issue, and I do not believe that 
the reasons advanced by Mr. Hayes in opposition to this bill go quite 
to the merits of this particular bill, which is a procedural matter. We 
favor this particular proposal of the Commission. 

Lastly I will discuss S. 1461, which is a proposal designed to make 
a technical correction of the language of the revocation section of part 
II of the Interstate Commerce Act; to permit suspension of operating 
authority for failure to comply with the insurance section of the act 
and to permit final revocation of certificates and permits for failures 
te comply with Commission orders other than willful failures. 

We object to this proposal in part. We oppose the change proposed 
in lines 10 and 11, page 1, of S. 1461, which reads: 


(2) By deleting the word “willfully” in the first proviso, and. 


That proviso presently reads (the word “willfully” to be omitted 

by S. 1461 in brackets) : 
“Provided, however, That no such certificate, permit, or license shall be re- 
voked (except upon application of the holder) unless the holder thereof [will- 
fully] fails to comply, within a reasonable time, not less than thirty days, to be 
fixed by the Commission, with a lawful order of the Commission, made as pro- 
vided in section 204 (c), commanding obedience to the provision of this part, or to 
the rule or regulation of the Commission thereunder, or to the term, condition, 
cr limitation of such certificate, permit, or license, found by the Commission to 
have been violated by such holder : 

Senator Lauscne. Let me ask you, the priviso which you now read 
is in the existing law ? 

Mr. Pinxney. That is the existing law. 

Senator Lauscue. Are you in favor or against this proviso? 

Mr. Prnxney. I am in favor of the proviso as I have read it. The 
proposal as to 1461 is to strike therefrom the underscored word “will- 
fully” in line 3. 

Senator Lauscnue. Now, are you of the judgment that a carrier, re- 
gardless of what type he is, who allows services to be denied, disre- 
gards complaints, and fails to act until he is threatened with revoca- 
tion or threatened with the filing of another application for the right 
to serve, and then decides to give the service, that he should not be 
dealt with by the Commission ? 

Maybe my question is too long. 

Mr. Pinkney. It isa little broad. In general, yes. , 

Senator Lauscue. I had situations, as Governor of Ohio, where a 
carrier was indifferent to the complaints of shippers. The carrier 
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would do nothing until someone said “I want the right to serve that 
community,” and he would file an application. The Commission would 
itell this new applicant, “We can’t give you a certificate as long as 
carrier A, who has the franchise, is willing to provide the service.” 

Well, applicant B states it is shown that he has not wanted to pro- 
vide the service, but the Commission would have to say, “Well, he has 
30 days now within which to give it, and if he does give it at the end 
of 30 days, then he is absolved of all of his misdeeds.” 

Is that what this means? 

Mr. Prnxney. Not quite, sir. This doesn’t quitedothat. This says 
if the Commission, after a hearing, finds that a carrier has been in 
violation, let us say, of the safety provisions of the act, the Commis- 
sion shall issue an order commanding obedience to the safety provi- 
sions of the act, and if the carrier fails to obey that order, as it now 
reads, willfully fails to obey that order, the Commission shall revoke 
his certificate, and I do not quarrel with that idea, that his certificate 
in those circumstances be revoked. That is the law as it stands, sir. 

Senator Lauscue. That is, you want the word “willfully” included 
in the law? 

Mr. Pinkney. Yes, sir, for reasons which I will state next in my 
statement. 

Senator Lauscur. Now what about the ability to prove this willful 
disobedience ; that is, the procedural phase of it ? 

Mr. Prnxney. As I bring out, sir, in the balance of my statement 

Senator Lauscue. All right, go ahead. 

Mr. Pinkney. I believe I answered your question. I will come back 
to it. It isa troublesome problem with the Commission in its enforce- 
ment. Now in a proceeding under section 204 (c) the Commission can 
and sometimes does require compliance not only with specifically 
named rules or regulations but with an entire category of its rules or 
regulations, as for instance its entire body of safety rules which range 
into the hundreds in number. Under this proposal the inadvertent 
failure by the carrier or one of its employees to comply even with a 
minor rule could result in immediate revocation of operating authority 
and destruction of a going business. 

The perilous position of a carrier which has had issued against it 
such a sweeping order under section 204 (c) is further accentuated 
by the fact that the Commission has held (Florence Lane-Revocation 
of Permit, MC-C-808, decided February 21, 1951, unreported) that 
such an order under section 204 (c) runs indefinitely. This means 
that such a carrier would be in imminent danger of having its operat- 
ing authority completely revoked at any time in the future for the 
slightest (and perhaps inadvertent) infraction of the rules with which 
it has been ordered to comply. 

It is a case, sir, where many of the rules are almost literally in the 
overtime parking category, and under one of these sweeping orders if 
that carrier inadvertently, for whatever reason, violates one of those 
rules, the Commission would have it in its power instantly to revoke 
its certificate. Now, I recognize that the Commission, as presently 
constituted, would not take such drastic action, but I think it is a dan- 
gerous thing, sir, to place in the hands of any court or commission a 
life-and-death power over an operation for minor-type violations. 

Senator Lauscue. All right, proceed. 
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Mr. Pinxney. We have no objection to the technical amendment 
proposed and no position on the proposal to add insurance-require- 
ment violations to those for which certificates and permits may be sus- 
vended. However, I wish to bring to your attention the position of 
two of the ATA conferences on this point. In a resolution recording 


the opposition of the Contract Carrier Conference to this proposal 
the conference stated : 


Whereas, the Commission has ample authority to revoke a certificate or per- 
mit for any willful failure to comply with any rule or regulation promulgated by 
the Commission and has the authority to apply to the Federal courts for an 
injunction against any carrier who fails to comply with the insurance regula- 


tions, 

Therefore they resolve that they oppose that particular change, and 
I am informed that the regular Route Common Carrier Conference 
likewise objects to that particular proposal. 

I merely bring you those positions for information. 

That concludes my statement. 

Senator Lauscue. All right, thank you very much, Mr. Pinkney. 

Mr. Barron. Mr. Pinkney, just a question or two about S. 1461. 
Isn’t it true that in the body of 212 (a), the carrier is subject only 
for willful violations and that the first proviso constitutes also a will- 
ful violation, after being ordered to—— 

Mr. Pinkney. That is correct. 

Mr. Barron. Does this not require two hearings to see whether or 
not he has been willful ? 

Mr. Pinkney. Mr. Barton, yes, it probably would, but even with it 
out, two hearings, in a sense, are required. The Commission must 
make a determination that there has been within that 30-day period a 
violation of its order. Now, that requires a determination by the 
Commission. The proof on the Commission is a little heavier with the 
word “willfully” in there, but as I view it, you have, in a sense, two 
hearings required anyway. 

Mr. Barton. Don’t you think the carrier’s being willful in his vio- 
lations is enough and when once he is ordered by the Commission to 
apply, don’t you think it is fair to have him comply without further 
proving him willful in his violations ? 

Mr. Pinkney. I would be inclined to answer “yes” if the Commis- 
sion’s initial order were to require the carrier to observe a particular 
rule or regulation, but I can show many decisions of the Commission 
whers the Commission having found this willful violation by a carrier 
in the initial procedure, then proceeded to order the motor carrier to 
comply with almost literally hundreds and hundreds of rules and regu- 
lations, down to and including the slightest infraction of the safety 
rules, and at that point that carrier is placed in grave jeopardy if for 
a violation of any one of those rules, it can without any further pro- 
ceedings, be destroved. 

Mr. Barton. Well, don’t you think that a carrier which has willfully 
violated the Commission’s regulations should be put in some position 
of jeopardy ? : 

Mr. Prnxney. Not that great jeopardy. That is almost akin to 
having a law on the statute books that on a second offense for stealing 
chickens a man may be hanged. I don’t think any judge would im- 
pose such a punishment, but I don’t want the law on the books. 
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Mr. Barron. You might send him to jail, however. But that is a 
good point. 

Senator Lauscue. A very good point. I didn’t see the two “will- 
ful” provisions in there. 

Mr. Pinkney. They are in there in both places. 

Senator Lauscuer. Under this section, if it were amended as pro- 
eer you could suspend or change the right, but you couldn’t re- 
voke 

Mr. Barron. No, after he has willfully violated, Senator, and then 
he is ordered to comply. 

Senator Lauscue. And then he willfully fails to comply, then you 
could revoke. 

Mr. Barron. This would take the “willfully” out and all he would 
have to do is fail to comply, whether it is “willful” or not. 

Senator Lauscue. Very well. 

Thank you very much, sir. 

Mr. Robertson. 


STATEMENT OF THOMAS F. ROBERTSON, EXECUTIVE DIRECTOR, 
COMMON CARRIER CONFERENCE—IRREGULAR ROUTE 





Mr. Rosertson. Being conscious of the long hours you have spent 
here, although my statement is short, I am not going to read it. I 
want to make some points that I think are important to the committee, 
the points being wrapped up in probably the final or the second to 
the last paragraph of page 2 of my statement. I want to preface what 
I have to say by bringing to your attention that we common carriers 
over irregular routes, that is, common carriers who serve areas or 
regions or territories, probably feel the competition of contract car- 
riage more than does any other common carrier, because the contract 
carrier by the nature of his business is generally an irregular carrier, 
also. We have studied these bills and we have discussed them with our 
colleagues up in ATA and in deference to our contract-carrier ¢ol- 
leagues the membership of our conference would be most happy to 
yield on several points in the bill. We would yield to the removal 
of the word “specialized” in the definition which I think is in part I, 
where they talk about special and individual nature, and we would also 
yield to the deletion of the words “and not provided by common 
carriers,” in addition to what the Commission has already yielded in 
part IT of the act, where the Commission lately made up its mind that 
it would remove that “unwilling and unable,” that burden of proof 
that a contract carrier would have. 

We would yield these things to gain the main objectives, sir, and 
the main objective, to our point of view, is that the Commission have 
the unequivocal power to limit the number of contracts, and that they 
also would have a reasonable grandfather clause that would protect 
the property rights of those contract carriers who would no longer 
be within the new definition. We think that only fair. 

Senator Lauscue. Is there any grandfather clause in there? 

Mr. Roserrson. There is a grandfather clause in the bill which 
would give a contract carrier a common-carrier certificate. I don’t 
know whether it is elective or not. I don’t remember the bill that way, 
but it would give him a common-carrier certificate if he were found 
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to be outside of the new definition. As I said, we would yield on those 
points to gain the main objective, because we think that, although there 
is no present danger of there being a host of contract carriers like 
contract steel who had, I understand, about 69 individual contracts 
and were told by the Supreme Court that they could vigorously solicit 
within the confines of their permit, there may at some future time 
be such an attitude on the part of the contract carriers to do just that. 
We are well aware that at this time there are very few contract car- 
riers who are multiple-contract carriers in the sense that they are of 
any danger to the common carriers. More to the point, sir, and I didn’t 
make a prepared statement on this, I would like to address, with your 
permission, a few remarks to 1677, because I do feel 

Senator Lauscue. Just one moment. Do you mean the present 
definition ? 

Mr. Rosertson. No; the redefinition proposed under S. 1677. We 
are aware that the contract carriers, as such, are not an economic 
threat to common carriage. To amend the bill in the manner the ICC 
first suggested would not have been of any benefit to common carriers, 
but rather would have multiplied the number of shippers w ho would 
have gone into private carriage rather than use common carriage, and 
that is a danger, to our view. We are also conscious of the fact that 
any economic survey of trucking will show that the great gains in 
tonnage and, therefore, in revenue, compensation of one kind or an- 
other, has been made by the private carrier. Now, when I say “private 

carrier,” I must necessarily split them into two or oups, those who are 
good and those who are not so good; that is, the bona fide private carrier 
of which we have heard much today and this pseudoprivate carrier of 
whom we have also heard much. 

Over the past several years a lot of practices have grown up which 
bother the Eoeansinasan tremendously—bother us Senndounly: We 
have carriers who write in constantly giving us detailed complaints 
of cases of private carriers who will “moonlight” some general com- 
modity back for the gas-and-oil money or the driver’s wages, to make 
their private-carrier operation less expensive, deals between a broker 
who keeps a pool of drivers on tap and another broker who keeps 
equipment on tap and a third person who arranges for the trans- 
portation between the two groups and shippers, and all of these 
other little tricks that people get up to to avoid the economic regu- 
lation of the Commission. That is the real danger to the common- 
carrier industry, both highway and rail and water, and we would 
urge the committee to give as much consideration to S. 1677 with 
the thought of perhaps amending it somewhat in the light of some 
of the objections that have been given, but to amend it in such a way 
that it would have a little teeth in it for the benefit of us common 
carriers, and we would thank you very, very much. 

We endorse the TAA proposal as amended by the Commission, sir. 
The Transportation Association of America made a proposal yester- 
day which was, as I understand it, endorsed by the Interstate Com- 
merce Commission, who had a little proviso to attach to it which 
would have the sense of making it a little stronger in one particular, 
and that is what we would endorse, sir. That is, we do not recom- 
mend that the present definition be changed in any way, but rather 
that a new section be written, 204 (c), I think it is. 
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Senator Lauscue. Was that proposed new section submitted: here 
yesterday ¢ 

Mr. Rosertson. Yes, sir, by the Transportation Association of 
America, George Baker, president. 

Senator Lauscue. Oh, yes. 

Mr. Roperrson. And endor sed, as I understand, by the Interstate 
Commerce Commission, with one small amendment. 

(The prepared statement of Mr. Robertson follows :) 


STATEMENT OF THOMAS F. ROBERTSON IN THE MATTER OF REDEFINITION OF 
CONTRACT CARRIAGE 


My name is Thomas F. Robertson. I am executive director of the common 
carrier conference, irregular route, one of the autonomous groups of the family 
of American Trucking Associations, Inc. My business address is suite 507, 
1424 16th Street NW., Washington, D. C. We are a voluntary, nonprofit, trade 
association having a membership of some 700, which comes from every State 
in the country. 

I am instructed by our membership to support the Interstate Commerce Com- 
mission in its move to amend part II of the act in such a manner as fo give 
them the unequivocal power to limit the number of contracts a contract carrier 
may serve, and to provide “grandfather” relief for those contract carriers: who 
would not be covered by the revised definition. 

Contract carriage is truly a substitute for private carriage, but, over the years, 
practices have grown up that have tended to obscure the line of demarcation 
between common and contract carriage. In this regard, the subcommittee’s 
attention is directed to a recent decision of the Supreme Court, U. S. v. Contract 
Steel Carriers (350 U. S. 409), decided March 12, 1956, wherein the Court held 
that a “contract carrier is free to aggressively search for new business within 
the limits of his license.”” This holding of the Suprenie Court, in effect, destroys 
the individual character of contract carriage and, instead, allows common-carrier 
service to be performed under a contract-carrier permit. 

Our conference feels that S. 1384 will restore the true status of a contract 

carrier under the definition provisions of the bill, that a contract carrier is a 
person which engages in transportation by motor vehicle of passengers or 
prdperty “under continuing contracts with one person or a limited number of 
persons.” This provision will allow a true contract carrier to perform a 
specialized service for a shipper and, in effect, become an integrated part of 
the shipper’s organization, which we feel was the original intent of Congress 
at the time the Motor Carriers Act of 19385 was enacted. 

The subcommittee’s attention is directed to the safeguard provisions of the 
bill which will permit a contract carrier, presently operating under numerous 
contracts and whose status might be redefined as a common carrier under the 
definition included in this bill, to seek and obtain a certificate from the Com- 
mission as a matter of right in lieu of a permit. This privilege is very clear and 
explicit in section 212 (c) of the proposed amendment to the Interstate Commerce 
Act when it is stated that a certificate be issued to the contract carrier which 
authorizes the transportation then allowed under the permit as a common carrier 
of the same commodities and between the same points as authorized in the per- 
mit. Our conference feels that this provision is most fair and equitable, and 
guarantees those presently in business of contract carriage every safeguard for 
the future. 

The foregoing is essential to the proper control, by the Interstate Commerce 
Commission, over contract carriage, and is consistent with the public interest in 
that it would “* * * foster sound economic conditions in transportation * * * 
among the several carriers, * * *.” 

In deference to our contract-carrier colleagues, we would yield in several par- 
ticulars in the bill. We would agree to modification of the phrase starting on 
line 4, page 2, “* * * services of a special and individual nature required by 
the customer * * *,”’ and to having the continuing six words “* * * and not 
provided by common carriers,” struck from the bill. We would further modify 
the bill by deleting the languages contained in quotes starting on line 12, page 3, 
of the bill, “that existing common carriers are unwilling or unable.to provide 
the type of service for which a need has been shown.”’ 

In all other respects we believe the bill to be worthy of your favorable con- 
sideration, and we earnestly urge that you favorably report out an amended bill. 
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Senator Lauscue. Is there a representative of the Interstate Com- 
merce Commission here today ¢ 
Mr. Harpin. Yes, sir. 

Senator Lauscue. You are hearing what is being said ? 

Mr. Harprn. Yes, sir. 

Senator Lauscue. All right. 

Mr. Rosertson. Thank you very much. 

Senator Lauscue. Thank you very much. Are there any other 
witnesses ? 

Mr. L. A. Parish has requested that a statement prepared on behalf 
of the Pan-Atlantic Steamship Corp. be incorporated in the record 
as though it were read. That will be done. 


STATEMENT OF L. A. PARISH, VICE PRESIDENT, PAN-ATLANTIC 
! STEAMSHIP CORP. 


. Mr. Parisu. My name is L. A. Parish. I am vice president of the 
Pan-Atlantic Steamship Corp., 61 St. Joseph Street, Mobile, Ala. 
»:Pan-Atlantic Steampship Corp. is a common carrier by water, cer- 
tificated by the Interstate Commerce Commission in the transportation 
of commodities generally and passengers in the Atlantic and gulf coast- 
wise trades and in the Atlantic Pacific intercoastal trade. 

S..1677: This bill proposes to amend the Interstate Commerce Act 
to provide: 

That any such person who purchases, transports, and sells property for the 
purpose, of fostering a highway transportation business is engaging in a public 
transportation service and shall, nevertheless, be included within the terms “com- 
mon ¢arrier by motor vehicle” or “contract carrier by motor vehicle”. 

Pan-Atlantic is in favor of, and urges the adoption of the legislation 
proposed by this bill. 

Our company, for many years, has been faced with all types of border- 
line and illegal trucking operations conducted by the so-called gypsies 
and bootleggers. There are truck brokers who, for a fee provide in- 
formation concerning movements of freight available to the “gypsy” 
operators. Many shippers who are generally dependent upon the com- 
mon carrier for their transportation needs are being forced by compe- 
tition to use the unregulated carriers for their exempt commodity trans- 
portation, and in some cases resort to a buy-and-sell arrangement on 
nonexempt commodities. Truckers having exempt transportation in 
one direction are always seeking ways and means to develop a two-way 
haul and the availability of the exempt transportation has led, in 
many cases, to the use of the buy-and-sell arrangement in order to 
balance the operation. 

The buy-and-sell operation is not only harmful to the common 
carriers who have the major transportation burden but ultimately is 
harmful to industry. We feel that this proposed bill will be helpful in 
eliminating an evil which has crept into the transportation picture. 
We believe, however, that this is only one step in several that need to be 
taken. 

S. 1384: This bill would amend section 203 (a) (15) by revising the 
definition of contract carrier by motor vehicle to mean transportation— 
under continuing contracts with one person or a limited number of persons for 


the furnishing of transportation service of a special and individual nature re- 
quired by the customer and not provided by common carriers. 
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We are in favor of this legislation and feel that it will be helpful in 
further strengthening the national transportation system. 

Senator Lauscue. At this point in the record the subcommittee will 
place in the transcript statements relative to the subjects under con- 


sideration which were received subsequent to the termination of the 
hearings. 


NATIONAL COUNCIL OF FARMER COOPERATIVES, 
Washington, D. C., May 16, 1957. 
Re S. 1677 and S. 1384 
Hon. GEorGE A, SMATHERS, 
Chairman, Surface Transportation Subcommittee, 
Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. C. 


Deak Mr. SMATHERS: I am enclosing a statement on behalf of the National 
Council of Farmer Cooperatives in opposition to S. 1677 and section (2) of 8S. 
1384, dealing with the operations of private motor carriers. The council’s op- 
position to these proposals is based upon policy action of its delegate body. 

We shall appreciate it if you will include this statement in the printed record 
of the recent public hearings on these bills. Since the printed record may not 
be available in the immediate future, I am sending copies of the council state- 
ment to each member of the Senate committee so that they may have promptly 
available to them our views as to the vital stake that farmers have in these 
proposals and the basis for the Council’s opposition to them. 

Sincerely yours, 
Homer L. BRINKLEY, 
Executive Vice President. 


STATEMENT OF NATIONAL COUNCIL OF FARMER COOPERATIVES, WASHINGTON, D. C., 
AS TO S, 1677 anp 8. 1384 


This statement of the National Council of Farmer Cooperatives is submitted 
to express the council’s opposition to S. 1677 and to section (2) of 8. 1884, which 
bills were included among those on which public hearings were held before your 
subcommittee May 7, 8, 9, 1957. 

The authority for the council’s opposition to S. 1677 and the specified portion 
of S. 1384 is a policy resoiution adopted by the council’s delegate body at its 
1956 annual meeting, as follows: 


“PRIVATE CARRIERS 


“Since the council regards the present definition of private carriers by motor 
vehicle as adequate to exercise proper control over the operations of such private 
carriers, the council is opposed to a statutory redefinition of private carrier by 
motor vehicle.” 

Before discussing briefly the reasons for the council’s opposition to any pro- 
posed redefinition of private carriers by motor vehicle, we desire to make clear 
the proper and direct interest of agriculture in preserving under the law the 
legitimate operations of private motor carriers against the attacks being made 
against them. 

Private carriers are an essential and important part of the national transporta- 
tion system needed by farmers for the efficient and economical marketing of their 
products and the procurement of their farm production supplies. Their claim 
to recognition and protection of the important role they perform in our national 
system of distribution is just as valid as that of railroads, common and contract 
motor carriers, “exempt” motor carriers, and any other modes of transportation 
that serve the needs of agricultural and other shippers, as well as the purchasers 
of production and consumer goods. 

Furthermore, the effective marketing of farm products is not completed until 
they are in the hands of consumers, at which point an effective demand for more 
of the products is created. Hence, in our distributive system private individuals 
and business concerns play a major national role in moving in their own trucks 
to their customers at various stages in the channels of commerce, such products 
originating on or destined to the farm that cannot as efficiently or economically 
be transported by for-hire carriers. It will suffice to point out that many busi- 
ness concerns move hundreds of products manufactured from agricultural com- 
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modities to their customers in their own trucks and move hundreds of types of 
production supplies to customers between the manufacturer and the farmer, not 
because they desire to do so, but because they find it economically advantageous 
both costwise and servicewise to use their own trucks in performing this service. 
In many instances, for-hire carriers are not available at all to perform the 
needed service. 

With this brief reference to the direct interest of agriculture in the operations 
of private carriers, we shall now briefly discuss the two bills involving issues 
encompassed in the council policy on private carriers. 

S. 1677.—The release of your committee of April 11, 1957, announcing these 
hearings described the subject of S. 1677 as follows: 

“To amend section 203 (a) (17) of the Interstate Commerce Act to make it 
clear that all for-hire motor carrier transportation, other than that specifically 
exempted, is subject to regulation.” [Italic supplied.] 

Your announcement pinpoints the principal reason for our objection to S. 1677. 
Existing law, as interpreted by courts of competent jurisdiction, already makes 
clear that which is the alleged aim of this legislation. We hold that that which is 
already clear need not and cannot be made clearer. To attempt to do so is to 
embark on a legislative course inviting long and costly litigation as to the mean- 
ing of words in the new statute and the legislative intent that may well lead to 
a new policy by administrative and judicial construction never intended by the 
Congress. 

We understand, and we believe it is generally understood, that the law today 
as interpreted by the Interstate Commerce Commission and the Federal courts 
is that a person is to be regarded as a regulated, for-hire carrier if he really 
is engaging in the transportation business as such, but he is to be regarded as a 
private carrier if he is operating trucks only as a bona fide incident to his own 
nontransportation enterprise. Whether a person in operating trucks is engag- 
ing in transportation as a primary business or whether the operation of the 
trucks is only an incident to some other primary nontransportation business is 
to be determined from the total facts in the particular case. 

We are firmly opposed to the proposal advanced in the course of your hearings 
by the Transportation Association of America with respect to a modified version 
of S. 1677. The basis for our objection to it is the same as to S. 1677. 

Any illegal operation of trucks now being conducted under existing law as 
private carriage, which is not bona fide private carriage will not be corrected 
or made any more illegal by the passage of another law, attempting to better 
state what is legislatively and judicially recognized as the law today. 

The one effective way, and the only way, we believe, to eliminate illegal truck 
operations being conducted as private carriage which is not bona fide private 
carriage is through the enforcement authorities and facilities of the Interstate 
Commerce Commission. We respectfully suggest that more attention on the part 
of the Interstate Commerce Commission in instructing its field personnel as to 
the proper factors to be checked in determining whether a truck operator is 
engaging in bona fide private carriage under present law and less attention on 
the part of the Commission in public speeches and other activities designed to 
bring about changes in present law to narrow the operations of private carriers 
and divert their business to common carriers would eliminate such illegal buy- 
and-sell operations as do exist. This is the only objective which the Commission 
claims is the reason for proposing the enactment of S. 1677. 

The council is not unaware nor unconcerned about the buy-and-sell operator 
who owns a truck, buys goods, transports it for sale to a predetermined purchaser, 
as his main business and continues the same activity. For all practical purposes 
his primary, and often, his only business is the transportation business and not 
that of a private carrier. Such activity tends to undermine the stability of 
market prices for agricultural commodities and can exert a disturbing effect 
upon the orderly and economical distributions of farm supplies. We have heard 
some reports of such activity but based upon available information we believe 
that its extent has been exaggerated and magnified. 

Regardless of the extent of such operations, the important point is how to 
most effectively deal with the problem. A special subcommittee of the council’s 
transportation committee, made up of experienced transportation men dealing 
daily with transportation matters and all types of carriers, has made a special 
study in recent months of the alleged buy-and-sell problem as related to the 
marketing of agricultural commodities and the distribution of farm production 
supplies. This subcommittee, as a result of its study, has reached the unanimous 
conclusion that (1) proper enforcement activity by the ICC is the correct remedy 
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for such evasion and subterfuge, if any, as its agents may detect or as may be 
brought to it on complaint; and (2) the Commission has adequate power without 
any further legislation to apply the primary-business test and to stop uncertifi- 
cated operations where the primary business, as disclosed by all the facts and 
circumstances of the transaction, really is transportation for-hire, and is not 
otherwise specifically exempted by statute. 

We, therefore, urge that your committee disapprove S. 1677, and any similar 
proposal which would attempt to restate or amend existing law as to the scope 
of operations of private carriers by motor vehicle, regardless of the particular 
section or subsection in the Interstate Commerce Act which would be affected by 
such proposal. 

S. 1384.—The council is opposed to section (2) of S. 13884 which would add a new 
subsection to section 203 of part II of the Interstate Commerce Act, providing 
with certain specified exceptions that ‘‘* * * no person shall engage in any trans- 
portation for compensation, by motor vehicle in interstate or foreign commerce, 
on any public highway or within any reservation under the exclusive jurisdic- 
tion of the United States, unless there is in force with respect to such person a 
certificate or a permit issued by the Commission authorizing such transportation.” 
[Italic supplied. ] 

Such provision would furnish some basis for claiming that Congress sanctioned 
the substitution for private carriers of the compensation test for the primary- 
business test, which latter test has now been established as the law after years of 
costly litigation. Certainly no businessman or business concern is going to 
transport butter, furniture, coal, or any other products to his customers in his 
own trucks without being compensated for the costs of such delivery service. 
Whether such costs are included as a part of the delivered sale price or are 
shown as a separate charge on the invoice does not and should not affect at all 
the status of the seller as a private carrier. The decisive question in determin- 
ing whether the seller is a private carrier under the law today is and should 
remain whether the primary business of the seller is a nontransportation busi- 
ness' and whether the transportation of the property is merely incidental to 
that bona fide nontransportation enterprise. 

The proposed provision in section (2) of S. 13884 would definitely reopen the 
whole question of the proper test for determining who is a private varrier and 
the council is strongly opposed to it. We urge your committee to disapprove it. 





AMERICAN MERCHANT MARINE INSTITUTE, INC., 
Washington, D. C., May 18, 1957. 
Hon. GEorGeE A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, Committee on Interstate 
and Foreign Commerce, United States Senate, Washington 25, D. C. 


DEAR SENATOR SMATHERS: The American Merchant Marine Institute, a trade 
organization representing a preponderance of American-flag shipping, wishes to 
support enactment of 8S. 1460, a bill to amend parts II and III of the Interstate 
Commerce Act to authorize the Interstate Commerce Commission to grant tem- 
porary authorities and approvals beyond a period of 180 days. This legislation 
is of interest to certain of our member companies which are certificated by the 
Commission for the operation of vessels in the intercoastal service. 

We concur in the position taken by the Interstate Commerce Commission that, 
since the Commission frequently cannot make a final determination with respect 
to the granting of a certificate or permit within the 180 days now provided under 
sections 210a (a) and (b) and 311 (a) and (b), these sections should be amended 
to authorize the Commission to grant temporary authorities and approvals be- 
yond that period of time. The legality of the action of the Commission in grant- 
ing extensions, in reliance on section 9 (b) of the Administrative Procedure Act, 
has been questioned, and it is believed that legislative action is necessary to 
settle any issue in regard thereto so as to avoid unnecessary litigation. 

It is respectfully requested that this letter be incorporated in the record on 
this bill. 

Very truly yours, 
ALVIN SHAPIRO. 





eee 
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WESTERN GROWERS ASSOCIATION, 
Los Angeles, Calif., May 21, 1957. 


Re 8S. 1689, amending the Interstate Commerce Act 


Hon. Grorce A. SMATHERS, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. C. 

My Dear Senator: The Western Growers Association is composed of vege- 
table and melon growers and shippers in the States of California and Arizona. 
Its members ship 85 percent of the produce from the 2 States with an annual 
volume of over $500 million. Over 275,000 carlots and/or trucklots (carlot 
equivalents) of these commodities are shipped from both States yearly in fresh 
form. 

As you know, at the present time motor vehicles engaged in transporting agri- 
cultural products are exempt from certain provisions of the Interstate Com- 
merce Act. In recent years, the courts have had a tendency to enlarge the defi- 
nition of agriculture to the point where the original intention is in danger of 
being lost. This bill attempts to define agriculture and restricts the agricultural 
exemptions to agricultural commodities moving from a point of production to 
a point where such commodities first pass out of the actual possession and 
control of the producer. Point of production shall be the point at which grown, 
raised, or produced or the point at which the agricultural commodities are 
gathered for shipment. 

This association agrees with the intention of the bill, but it is our considered 
opinion that the bill as written could involve positive difficulties for the indus- 
try which were not contemplated in the original bill. Frequently, produce will 
be packed in the field and then transported some 10 to 70 miles to a vacuum 
cooling plant where it is then processed and loaded into railroad cars for ship- 
ment to the eastern markets. An interpretation from the point of production 
to the point where such commodities first pass out of the acual possession and 
conrol of the producer could well be the initial movement from the field. This 
would completely nullify all agricultural exemptions enjoyed by the industry 
at the present time. 

We, therefore, urge that the bill in its present form be defeated. 

If you have any questions or if this association can assist in any way, please 
do not hesitate to call on us. 

Yours very truly, 
FRANK W. CASTIGLIONE, 
Executive Vice President. 


——_—— 


WESTERN GROWERS ASSOCIATION, 
Los Angeles, Calif., May 21, 1957. 
Hon. GeorGe A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, Senate Interstate and 
Foreign Commerce Committee, Senate Office Building, Washington, D. C. 
My Dear Senator: We respectfully submit to you herewith statement of the 
position of the vegetable and melon growers and shippers of California and 
Arizona on the burden which they have had to shoulder in costs for transporting 
their production to markets because of the imposition on them of railroad 
passenger deficits. 
Will you be good enough to make this expression part of the proceedings of 
your committee? 
Yours very truly, 
FRANK W. CASTIGLIONE, 
Executive Vice President. 


STATEMENT OF WESTERN GROWERS ASSOCIATION, LOS ANGELES, CALIF., ON BEHALF 
OF THE VEGETABLE AND MELON GROWERS AND SHIPPERS OF CALIFORNIA AND 
ARIZONA ON RAILROAD PASSENGER DEFICI! 


The Western Growers Association is composed of vegetable and melon growers 
and shippers of California and Arizona. Its members ship 85 percent of the 
produce from these 2 States and its annual volume is in excess of $400 million. 
There are over 275,000 carlots and/or trucklots (carlot equivalents) of these 
commodities shipped from both States yearly in fresh form. 
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The association has been in being for over 30 years. At no time, during those 
past 30 years has the financial status of the industry as a whole been at such a 
low ebb. 

The fact that the farmers income has not gone up in the past few years is a 
well-publicized fact. An equally well-publicized fact is that the cost of living is 
going up. The farmer is caught in between decreasing prices and increasing 
costs. : 

One of the major costs has been the continued freight rate increases. Since 
1947, there had been a total of 6 increases and the freight rates have increased a 
total of 37 percent. This, coupled with other increased costs such as labor, shook, 
fertilizer. and seed costs, acreage rental costs, have narrowed the farmers’ 
margin of profit to a small fraction. We cannot pass the increased costs of 
production on to the consumer as is done in the case of durable goods. Ours is 
perishable foodstuff with prices subject to supply and demand on the basis of 
what they can bring at the time of harvest. 

One of the reasons for a 37 percent freight rate increase has been stated by the 
railroads as the cost of maintaining the railroad passenger deficit. Since 1947, 
this passenger deficit averaged $604 million per year. This staggering annual 
deficit is borne by the freight shippers. Since World War II, three-fourths of a 
billion dollars has been spent on new passenger trains, improved facilities, ete. 
Is it logical to spend three-fourths of a billion doHars on a portion of the 
business which has lost $604 million annually? 

It has been stated that the present passenger rail system must be maintained 
as in times of national emergency, it is one of the lifelines of the country. 
With this, there is no argument. However, is it fair to request that those per- 
sons who use the rail lines for freight shipment be required to carry through 
the years between wars the staggering annual deficit these passenger lines 
ineur? 

It has also been said that the railroads are not free to discontinue nonprofit- 
able runs. Perhaps this is true in some instances as frequently local pressure 
groups will attempt to maintain an unprofitable commuter run for the purpose 
of the few who use that run. Nevertheless, if the freight traffic did not carry 
the passenger deficit, the railroads would have a real incentive to correct their 
operational difficulties. At the present time, the only thing the railroads seem- 
ingly have ever done to correct the passenger deficit is to request an increase 
in freight rates. If the passenger lines are to be maintained at any cost 
because in times of emergency, they are a vital lifeline of the country, then the 
cost of maintaining that vital lifeline should be paid out of the General Treasury. 
In that way, all citizens would contribute toward the passenger deficit, which 
is a lifeline in times of emergency, and the cost of maintaining that lifeline 
would not be borne by only those who use freight service. 

In the past months there has been considerable talk and discussion on the 
methods of railroad bookkeeping. This is entirely too large a subject or too 
deep a subject to go into but there seems to be considerable question as to 
whether or not this average $604 mi!tion annual deficit is a real deficit or an 
artificial one created by statisticians. 

How long can one service support the other? Let us take the hypothetical 
example of the grocery store. The meat department is very profitable, whereas 
the vegetable and fruit department operates at a loss. Naturally, in order to 
have a good store there must be a vegetable and fruit department. However, 
is it logical to expect the storekeeper to raise the prices of his meat so high in 
order to carry the nonpaying vegetable and fruit department that he prices his 
meat items above his competitors and out of the market. His customers soon 
zo to another market and the store owner is out of business. It is not possible 
as yet, to take one’s freight business entirely to another competitor. The rail- 
roads are still the prime means of transportation within the United States. 
However, the continued increases in the diversion of all commodities to trucks 
has been very pronounced and should be a matter of growing concern to the rail- 
roads. In the commodities represented by this association (vegetables and 
melons), trucks took from the 2 States of California and Arizona between the 
years 1953 and 1955, an additional 5 percent of the railroads’ business. In 
other words, in 1953, 85 percent of produce from California and Arizona went 
by rail; in 1955, 80 percent went by rail; 1956 saw a heavier buildup of trucks 
and the upward trend is continuing so far this year. Complete figures are not 
as yet available for 1956 but, based on preliminary reports issued by the United 
States Department of Agriculture it is estimated that approximately 30 percent 
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of all the produce moved from California and Arizona is now going by trucks. 
This would mean a 100 percent increase in truck movements since 1953. 

Let us look at the plight of the western melon shipper. Increased billing 
weights and increased freight rates combined have almost put him out of business. 
For example, in the Salt River Valley, of Arizona, once a large melon area, the 
1955 acreage planted with melons was reduced 46 percent in 1956. In the Yuma 
Valley, of Arizona, the 1956 acreage is down 12 percent over 1955. In the lush 
golden Imperial Valley, the 1957 plantings are 43 percent less than the 1956 acre- 
age. Growers state that the bulk of this reduced acreage is due to the fact that 
increased freight rates have made the Arizona and California melon a luxury 
item in the East. Therefore, it seems that the freight rate increases, which have 
been granted in the past years have in no way done the job the railroads expected 
them to do. In 1955, the passenger operations of 36 of the class I railroads in 
the United States absorbed over 40 percent of the freight net income. It seems 
very illogical that 40 percent of the freight rate must be used to maintain the 
passenger deficit. 

Freight rate increase so far has done two things: first, it has increased the 
diversion of movement of our commodities to trucks; second, it has sharply 
reduced the acreage of this foodstuff planted in the West. 

Many shippers when caught in the vise of increased freight rates and in- 
creased costs and a reduced income from their product have gone out of busi- 
ness. It is not right to put these growers and shippers of essential foodstuff 
out of business in order that unprofitable, expensive, and sometimes unnecessary 
passenger service be maintained. 

WESTERN GROWERS ASSOCIATION, 
Los Angeles, Calif., May 27, 1957. 
Hon. George A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, Senate Interstate and 
Foreign Commerce Committee, Senate Office Building, 
Washington, D.C. 

My Dear SENATOR: On May 21, 1957, we sent to you a statement of the position 
of the vegetable and melon growers and shippers of California and Arizona, 
with respect to the railroad passenger deficit. 

In that statement, we stated freight rates have increased 37 percent in the 
past 10 years. This figure is correct, but we neglected to include the increases in 
refrigeration charges. This refrigeration charge increase amounted to 47% 
percent in the past 3 years. 

The composite increase in transportation charges (freight and refrigeration) 
is 44 percent since 1947. 

It would be appreciated if the statement could be amended to show this overall 
transportation increase of 44 percent. 

Thank you for your courtesy. 

Yours very truly, 
FRANK W. CASTIGLIONE, 
Executive Vice President. 





AIRCRAFT INDUSTRIES ASSOCIATION OF AMERICA, INC., 
Washington, D. C., July 26, 1957. 


Subject : H. R. 8825, a bill designed to impose more rigid regulation upon contract 
‘arriers. 
Hon. OrEN HARRrIs, 
Chairman, Committee on Interstate and Foreign Commerce, 
The House of Representatives, Washington, D.C. 


Dear Srr: Through your courtesy we were granted a week within which to 
express our views on this important bill. 

First I should say that members of this organization are extensive users of 
contract carrier service. At the time of the Korean emergency, when the demand 
for aircraft by the Department of Defense had imposed a heavy burden on aircraft 
producers, rapid expansion of this production was aided very substantially 
through the use of contract carrier service. It was possible to subcontract many 
of the airplane parts throughout the country because the contract carriers main- 
tained clocklike schedules in moving these parts to the assembly lines of the 
prime contractors where the finished airplanes were produced. 

Our members are opposed to the changes proposed in the present act by H. R. 
8825. We endorse the objections voiced by Mr. Ott for the National Industrial 
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Traffic League of which we are a member. These objections will not be repeated 
in detail. Hence this statement goes to the general aspects of the problem. We 
should note here that the National Industrial Traffic League with its compre- 
hensive membership is the only organization which appeared before your com- 
mittee and which was competent to speak generally for the shippers which here 
in reality are the public. 

With the effective regulation of railroads by the Interstate Commerce Commis- 
sion beginning in 1906, the era of carrier efforts to adjust their service to their 
customers’ heeds came toanend. Rigid operating rules, rigidly enforced, imposed 
on the public the necessity to tailor its needs and its operations to fit those of the 
‘arriers and much of the benefits of the free enterprise system was lost. 

As the years passed, railroad operation became increasingly rigid, hence when 
the motortruck became an efficient transport vehicle, its use was avidly seized 
upon by the public. When part II of the act regulating motor carriers was 
adopted in 1935, it was largely the product of common carrier advocates, namely, 
the railroads and those motor carriers who desired regulation to reduce competi- 
tion. The public, however, did not wish to lose the flexibility of truck operation, 
hence the provisions for contract carriers. 

In the statement submitted to your committee on July 3 by Commissioner 
Clarke, Chairman of the Interstate Commerce Commission, I find it difficult to 
escape the conclusion that it is not actually the difficulty in drawing the line 
between contract and common carriers which is objectionable to the Commission, 
but rather it is due to the Commission’s inability to draw the line where it and 
the common carriers think it should be drawn. Obviously contract carrier service 
is popular with the shipper. In our opinion it should not be impaired because 
it takes business from the common ecarrier. 

Chairman Clarke at page 8 of his statement deplores the diversion of freight 
from common carriers because of the resulting injury to the public, “particularly 
to the smaller shippers who depend entirely upon common carrier transportation.” 
From our observation it has appeared that congressional committees have been 
impressed with the advancement of regulation in behalf of the small shippers. 
This is indeed a most proper consideration for congressional committees when 
the advocacy is actually in behalf of this part of the public. Because this part 
of the public is of such concern to Congress, it becomes important to examine 
such proposals to determine if indeed they are made in behalf of this part of the 
public. Who, it may be asked, is the small shipper? Is it he who makes small 
shipments? This category embraces some of our largest corporations who make 
and receive many thousands of small shipments annually. Is it then the small 
business which makes the small shipments? If it is a small machineshop mak- 
ing unfinished parts of an article, the chances are the machineshop has a contract 
with a large producer. If a small manufacturing plant is producing finished 
articles for sale to the retail trade, he reaches this trade either through large 
chainstores or through wholesalers who supply the small retail trade. In any 
event the burden of securing adequate service from the carrier falls upon the 
shoulders of the large corporations who are equipped to perform. The problem 
of the small shipper injured by rebates granted to his larger competitor when 
the Interstate Commerce Act was formulated, no longer exists. 

Chairman Clarke tells us on page 9 that contract carriers may pick and choose 
their customers “and may discriminate in their charges.” It would probably 
be a safe wager to make that there is not on file with the Commission even one 
complaint of discrimination created by contract carriers. Certainly such dis- 
crimination has never been voiced in a manner to command public attention. If 
such discrimination created complaints among shippers, the expansion of con- 
tract carrier service would indeed tend to ameliorate the discrimination ; how- 
ever, it is the expansion of contract carrier service which here apparently is the 
primary feature to which the Commission is opposed. 

Another phase of this situation which, we respectfully submit, should be 
weighed by your committee is the support accorded this bill by contract carriers. 
The provision that the Commission will declare contract carriers to be common 
carriers if their operations do not comply with the provisions of the bill is a 
morsel too tempting for this group of carriers to resist. It will clearly remove 
all opposition by the Commission and harassment by common carrier competitors 
in the pursuit for more business. This, however, we submit, is insufficient sup- 
port for the proposals ; the public interest here is paramount. Obviously an effi- 
cient flexible contract carrier service should be supplanted by more costly and 
rigid common carrier service only upon a most convincing showing. The assent 
of the contract carriers here involved is clearly no such showing. 
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We, therefore, respectfully urge upon you that any change in the act in the 
respect contemplated by H. R. 8825 should only be made upon a strong public 
demand for it; that the primary advocacy comes from groups with a special in- 
terest, namely, the carriers, as opposed to the public interest and, finally, that 
the advocacy by the Interstate Commerce Commission is directed to the philos- 
ophy that the common carriers need the protection advocated. The benefits 
to flow to the public from these changes designed to benefit common carriers are 
couched in the most general terms without specific supporting facts. 

We hope your committee will not approve this bill. 

Very truly yours, 
Harry R. BRASHEAR, 
Director, Traffic Service. 


Senator Lauscur. With that, the meeting will be adjourned and 
thank you very much to all of you for a help. 
(Whereupon, at 3:50 p. m., the subcommittee was adjourned.) 


(The following report from the Post Office Department, on S. 1769, 
was subsequently received by the committee :) 


Post OFrfick DEPARTMENT, 
OFFICE OF THE POSTMASTER GENERAL, 
Washington, D. C., September 12, 1957. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

DEAR Mr. CHAIRMAN: Reference is made to the request for a report on 8S. 1769, 
a bill to require common carriers to give passenger service information in day- 
light-saving time. 

This measure would amend the present law (15 U.S. C. 262, entitled “Standard 
‘Time Act”) by adding a provision requiring that the common carriers in their 
timetables and other literature distributed to the general public and in giving 
information concerning passenger service to the public, shall state the times of 
arrivals and departures of passenger vehicles in the standard time of the place 
of arrivals and departures and also in the time of any officially adopted local 
or daylight-saving time. 

The timetables to be affected are only those furnished to the general public 
and not the schedules used internally by the railroad companies, which are also 
furnished to the Post Office Department and to regional and district transporta- 
tion managers. It appears also that the measure would not apply to the Official 
Railway Guide, a publication which is used extensively in the postal transporta- 
tion service, since it is obtained by annual subscription. 

The bill would have no adverse effect on that segment of the public which 
schedules its mailings in accordance with railroad timetables, such as the patrons 
who deposit their mail in depot letterboxes for collection by the railway post- 
office crews. 

The information proposed would be beneficial to employees of this Department 
while in a travel status. 

In view of the foregoing this Department interposes no objection to the enact- 
ment of this legislation. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to the committee. 

Sincerely yours, 
MAURICE H. STANs, 
Acting Postmaster General. 


(The following extracts from Interstate Commerce Commission Re- 
ports were presented for the record :) 


We are of the: opinion that a single scale of minimum rates should be pre- 
scribed for motor common and contract carriers. The prescribed basis will 
probably require some increases in motor-carrier rates, but no reductions in such 
rates are contemplated. It appears unnecessary to prescribe minimum motor- 
carrier rates for distances exceeding 500 miles, as the record indicates that sub- 
stantially all of the motor-carrier movements of this traffic are for distances 
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under 500 miles. Railroad mileages are more definite and certain, and more 
readily ascertainable and stable than highway mileages and should be used 
as a basis for computing distances in connection with the prescribed rates ; other- 
wise uniformity in specific rates would not be accomplished. 

The rail rates on list 1 articles are and have been based on the basic 17,000 
rates plus all authorized general increases, and the evidence is not persuasive 
that the maintenance by rail carriers of a lower level of rates on list 2 articles 
than on list 1 articles is unduly preferential of or prejudicial to traffic or persons. 
On this record however, the maintenance of lower motor-carrier rates on list 
1 aticles than on list 2 articles is without justification. 

Upon consideration of all of the evidence, we are of the opinion that reasonable 
minimums motor-carrier rates, subject to a minimum weight of 30,000 pounds. 
will be rates based on the distance scale‘set forth in appendix BD heretot, applied 
in the meanner indicated in section 2 thereof; and that minimum reasonable 
motor-carrier rates for minimum weights less than 30,000 pounds willbe rates 
based on this same distance scale plus 15 percent. 

We find that: 

1. The rates of the respondents in Nos. MC—C-1510 and MC—C—1629 on the 
iron and steel articles ‘included in groups 1, 2, 3-A, 3—B, 4, 5, GA, 6B, 7, 
8-—-A, and 8-B of appendix A hereto, between points in eastern territory, as de- 
fined herein, are and will be unjustly and unreasonably low, and in contravention 
of the national transportation policy, to the extent that they are or may be 
lower than the minimum reasonable rates prescribed in finding 2. 

2. The minimum reasonable rates on the commodities and between the points 
referred to in finding 1 are and for the fututre will be, the rates shown in ap- 
pendix E hereto. 

3. The rates on the iron and steel articles included in appendix A hereto 
which are now published by the respondents in Nos. MC—C-1510 and MC—C—1629, 
or in which such respondents participate, between points described in finding 1, 
and which are published in the tariffs or schedules in the form of distance seales, 
are not specific and certain, are in violation of sections 216, 217, or 218 of the act, 
and should be canceled. 

4. The rates on the iron and steel articles and between the points referred 
to in finding 1, no lower than those prescribed in finding 2, shoutd be published 
in the respondents’ tariffs or schedules us specific rates. 

* * ‘* * * oe * 


* * * The minimum reasonable rates prescribed herein will permit the motor 
earriers to compete with the rail carriers upon fair and reasonable terms, 
particularly for the small-quantity movements, and at the same time permit the 
rail respondents to handle the larger shipments. The prescription in this 
proceeding of minimum reasonable rates does not contemplate that the rail 
respondents will forthwith reduce to the lowest level here permitted all of their 
present rates, particularly those intended for interterritorial application, which 
are now higher than the prescribed minima. They, as well as the motor carriers, 
should endeavor to conserve revenues as much as possible, and not permit all 
rates to gravitate to the lowest possible level. The evidence is clear that the 
competition for this traffic is such as to border upon the destructive, and 
threatens to decrease the financial stability of the respondents. The exercise 
of the power to fix minimum reasonable rates is here required in order to prevent 
destructive competition and to stabilize the rates at a level which will permit 
each mode of transportation to participate in the traffic in a just and reasonable 
manner. 

We conclude: 

1. That the carload rail rates and the truckload contract and common motor 
carrier rates on canned goods from, to, and between points in official territory 
here under investigation are, and for the future will be, unjust and unreasonable 
in and to the extent that they are or may be lower than on the respective bases 
prescribed as minimum reasonable in the succeeding paragraphs hereof. 

2. That the minimum reasonable rail rates for application on canned goods, 
as named in item 10 of Agent A. W. Boin’s tariff No. A—962, in carloads, from, 
to, and between points in official territory designated in that tariff, are and for 
the future will be the proposed rates set out in Appendix A hereto, minima 36,000 
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and 60,000 pounds, under columns A for distances to and including 1,425 miles, 
and under columns B for distances over 1,425 miles. 

3. That the minimum reasonable rates for application by common and contract 
motor carriers on the same commodities, in truckloads, from to, and between 
the official-territory points designated in finding 2, will be the same as the 
minimum reasonable rail rates subject to a minimum weight of 36,000 pounds, 
as prescribed in finding 2, subject to a truckload minimum weight of 28,000 
pounds; provided, that moter-carrier rates, subject to a truckload minimum 
weight of less than 28,000 pounds but not less than 20,000 pounds, may be main- 
tained which exceed the minimum rates herein prescribed for like distances by 
not less than 3 cents per 100 pounds. 

An appropriate order will be entered. 

* = * © e * e 


x 








